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In the Court of Appeals of the District of Columbia 


No. 2001. 

Charles J. Kappler et al., Appellants, 

vs. 

•Jim Andy Sumpter et al. 


a Supreme Court 'of the District of Columbia. 

At Law. No. 50033. 

The United States oe America ex Rel. Wiley Adams; Ger¬ 
trude Beaver, Clarence Beaver, Nellie Beaver, Hazel 
Beaver, Claud Dawson Beaver, Herbert Beaver, and Myrtle 
Beaver, Minors, by Their Natural Guardian and Next Friend, 
Gertrude Beaver; Thomas J. Howard, Carrie Howard, Hor¬ 
ace Howard, Lonnie Howard, Emery Howard, Elmer How¬ 
ard, Bettie Perney Howard, and Dora Lee Howard, by Their 
Natural Guardian and Next Friend, Thomas J. Howard; An¬ 
drew J. Allen, Agnes James, William T. Lancaster; Nellie 
F. Beagles, by Next Friend, Annie Hurt; John Quincy Adams, 
August Klugh, Henry A. Cummings, Linniel E. Goldsby, 
Bessie Goldsby, and Murray Milton Goldsby, by Their Next 
Friend, John E. Goldsby; Betsey Wright, Leonard Dalco 
Wright, Thomas E. Wright, Mary M. Wright, and Fannie 
Jane Wright, bv Their Natural Guardian and Next Friend, Bet- 
sey Wright; George W. Crowder. Van Crowder, Parlee C. 
Crowder, Louisa Crowder, Joe Crowder, Belzari Crowder, 
Willie Crowder, and Nettie M. Crowder, by Their Next 
Friend, George W. Crowder; Jacob D. Sumpter, John Sump¬ 
ter, Amanda Isabel Sumpter, and Eeeie Barnett, by Their 
Friend, Jacob I). Sumpter; M aggie M. James, AnnIlaurie 
James and Evalena E. James, and Ellis E. James, Minors, by 
Their Next Friend, Mary M. Bowling; Mary M. Bowling, 
Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 

Columbia, at the City of Washington, in said District, at the times 
1—2001 
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hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition. 

Filed December. U, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50033. 

The United States of America ex Relatione Wiley Adams; Ger¬ 
trude Beaver, Clarence Beaver, Nellie Beaver, Hazel 
Beaver, Claud Dawson Beaver, Herbert Beaver, and Myrtle 
Beaver, Minors, by Their Natural Guardian and Next Friend, 
Gertrude Beaver] Thomas J. Howard, Carrie Howard, Hor¬ 
ace Howard, Lonnie Howard, Emery Howard, Elmer How¬ 
ard, Bettie Perney Howard, and Dora Lee Howard, by Their 
Natural Guardian and Next Friend, Thomas J. Howard; An¬ 
drew J. Allen, Agnes James, William T. Lancaster; Nellie 
F. Beagles, by Next Friend, Annie Hurt ; John Quincy Adams, 
August Klugh, Henry A, Cummings, Linniel E. Goldsby, 
Bessie Goldsby, and Murray Milton Goldsby, by Their Next 
Friend, John E. Goldsby; Georgia Hyden; Georgia Hyden 
and Eva M. Hyden, Heirs of Martha Hyden, Deceased; Eva M. 
Hyden, by Her Next Friend, Georgia Hyden ; Betsey Wright, 
Lenard Dalco Wright, Thomas E. Wright, Mary M. Wright, 
and Fannie Jane Wright, by Their Natural Guardian and Next 
Friend, Betsey Wright; George W. Crowder, Van Crowder, 
Parlee C. Crowder. Louisa Crowder, Joe Crowder, Belzari 
Crowder, Willie Crowder, and Nettie M. Crowder, by Their 
Next Friend, George W. Crowder; Jacob D. Sumpter, John 
Sumpter, Amanda Isable Sumpter, Jim Andy Sumpter, 
Scott T. Sumpter, and Effie Barnett, by Their Next Friend, 
Jacob D. Sumpter; Maggie M. James, Mary Bowling, Ellis E. 
James, Analaurie James, and Evalena James, Minors, by 
Their Next Friend, Mary M. Bowling, Petitioners, 

vs. 

.James Rudolph Garfield, Secretary of the Interior, Respondent. 

Mandamus. 

* * * * * * * 

2 Prayers. 

****** * 

L That a writ of mandamus may be issued and directed to the 

Honorable James Rudolph Garfield, Secretary of the Interior, com- 
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JIM ANDY SUMPTER ET AL. 

manding him to erase or cause to be erased the marks or notations 
made on the approved rolls of the members by blood or intermar¬ 
riage of the Choctaw Nation in derogation of the rights of each of 
your petitioners’ rights as a duly and lawfully enrolled citizen or 
member of said Nation, to restore each of your petitioners to full 
and lawful enrollment as citizens or members of said Choctaw Nation 
ahd to recognize your petitioners as lawful citizens or members of 
said Choctaw Nation with all the rights and privileges thereunto ap¬ 
pertaining. 

2. For such other and further right or rights or relief as to the 
Court may seem proper and the nature of the case of each of your 
petitioners may require. 

And as in duty bound, your petitioners will ever pray. 

.JOHN SUMPTER. 

KAPPLER & MERILLAT, 

JAMES K. JONES, 

Attorneys for Petitioners. 


State of Oklahoma, 

County of Stephens, ss: 

Before the subscriber, District Clerk in and for the 15th Judicial 
District of Oklahoma & Stephens County, on the 3d day of Decem¬ 
ber A. D. 1907, personally appeared John Sumpter, who made oath 
on the Holy Evangels of Almighty God that he is one of the 
3 within petitioners; that he has read the petition subscribed 
and that the facts as set forth in said petition are true to the 
best of his knowledge, information and belief. 

JOHN SUMPTER. 


Subscribed and sworn to before me this 3rd day of Dec. A. D. 
1907. 

[seal.] CHAS. S. ALBRIGHT, 

Dist. Clerk. 


My commission will expire 
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4 • Docket Entries. 

Supreme Court of the District of Columbia. 


No. 


Parties. 


Action. Plaintiffs’ attorney. 


50,033 The United States of America ex relatione M andamus. 
Wiley Adams; Gertrude Beaver, Clar¬ 
ence Beaver, Nellie Beaver, Hazel 
Beaver, Claudie Beaver, Herbert 
Beaver, and Myrtle Beaver, minors, 
by their natural guardian and next 
friend Gertrude Beaver; Thomas J. 

Howard, Carrie Howard, Harris 
Howard, Lonnie Howard, Emery 
Howard, Elmer Howard, Betty Per- 
ney Howard, and Dora Lee Howard, 
by their natural guardian and next 
friend Thomas J. Howard ; Andrew 
,T. Allen, Agnes James, William T. 

Lancaster, Nellie F. Beagles, by next 
friend Annie Hurt; John Quincy 
Adams, August Ivlugh, Henry C. 

Cummings, Linniel E. Goldsbv, Bes¬ 
sie Goldsby, and Murray Milton 
Goldsby by their next friend John E. 

Goldsby ; Georgia Hyden ; Georgia 
Hyden and Eva M. Hyden, heirs of 
Martha Hyden, deceased; Eva M. 

Hyden, by her next friend Georgia 
Hyden; Betsey Wright, Leonard 
Dalco Wright/Thomas E. Wright, 

Mary M. Wright and Fannie Jane 
Wright, by their natural guardian and 
next friend Betsey Wright; George 
W. Crowder; Van Crowder, Parlee 
C. Crowder, Louisa Crowder, Hoe 
Crowder, Belzari Crowder, Willie 
Crowder and Nettie N. Crowder, by 
their next friend George W. Crowder; 

Jacob D. Sumpter, John Sumpter, 

Amanda Isabele Sumpter, Jim Sump¬ 
ter, Andy Sumpter, Scott T. Sumpter 
and Effie Barnett, by their next 
friend Jacob D. Sumpter; Calvin Q. 

Harris; Columbus B. Autrey, Maggie 
M. Richardson, Mary Boling, Ellis E. 

James, Analaurie James and Evalena 
James, minors, by their next friend 
Mary Boling, vs. James Rudolph Gar¬ 
field, Secretary of the Interior. 


Kappler & Merillat. 


Defendants’ attor¬ 
ney-. 


Edward T. Sanford, 
Wm. R. Harr, Dan¬ 
iel W. Baker. 



JIM ANDY SUMPTER ET AL. 


5 


5 Date. 


Proceedings. 


1907, Dec. 

U ( i 


u u 

ct a 

1908, May 

a u 

i 1 J une 
“ Dec. 

1909, Jan. 


“ Jan. 

ii U 

u a 

u u 

a u 

u a 

u u 

i i a 

“ Feb’y 

a u 


ic u 

“ Wch 

u u 

U u 


11. Appearance, order; Petition & affi. filed. 

“ Despondent required to shpw cause by Jan’ y 17, 1908, why writ 
should not issue (M. 49, p.—). 

“ Pule to show cause & copy with copy petition issued. 

12. “ “ “ “ “ “ - served. 

20. Appearance, Sanford, Harr & Baker, Answer, affi. & Ex. filed. 

27. Demurrer to answer. “ 

18. Stipulation continuing cause, Ac., “ 

9. Copy stipulation & docket entries issued to Merillat “ 

9. Petition dismissed as to Georgia Hyden ; Georgia Hyden & Eva 
M. Hyden, heirs of Martha Hyden, and Eva M. Hyden by 
next friend Georgia Hyden, order att’y’s pPfF filed. 

11. Special appearance W. W. Wright, & motion for leave to with¬ 
draw, notice, affi., jurat, letters, copy (2) copy order Ct. & copy 
agreement filed. 

8. Judgment granting mandamus (M. 52, p. 118). 

18. Certified copy judg’t issued (20). 

14. Mo. to vacate judg’t. Notice, aff’t. & Exhibit filed—Jurat. 

* ‘ Deposit by Wright. 

15. Add’l deposit toward cost by Merillat. 

“ Amendment to judg’t awarding costs to relators (M. 51, p. 310). 

29. Affi. for motion by Wright. 

5. Affidavits (4) behalf of relator (jurats 2) filed. 

11. Leave granted Jim Andy & Scott Taylor Sumpter to withdraw 
from suit & judg’t vacated as to Jacob D. Sumpter, appeal noted 
& bond fixed at $100. (M. 51, p. 342.) 

27. Short copy. 

6. Order Ct. Appeals allowing special appeal filed. 

8. Bonds (2) on appeal approved & filed. 

10. Designation for record. 
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Stipulation. 

Filed June 13, 1908. 

In tlie Supreme Court of the District of Columbia. 

Law. No. 50033. 


The United States of America ex Rel. Wiley Adams et al v 

Petitioner, 

V9. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

This case being similar in its nature to certain cases now pending 
in the Supreme Court of the United States in which James Rudolph 
Garfield, Secretary of the Interior, is plaintiff in error, and the 
United States, on the relation of John E. Goldsby, Ida Allison and 
George A. Allison, is defendant in error, Nos. 572, 573, and 574, 
respectively, on the docket of the Supreme Court for its October 
term, 1907, the respective parties to this case, desiring to avoid un¬ 
necessary costs and expenses, hereby stipulate and agree, this 4th 
day of June, 1908, through their respective counsel, that the case 
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CHARLES J. KAPPLER ET AL. VS. 


may be continued pending tlie determination by the Supreme Court 
of the United States of the aforesaid cases and judgment then en¬ 
tered in this ease in accordance with the principles established in 
said cases, so far as applicable. 

KAPPLER & MERILLAT, 
JAMES K. JONES, 

Attorneys for Petitioner. 
WILLIAM R. HARR, 

DANIEL W. BAKER, 

Attorneys for Respondent. 


7 Judgment of Mandamus. 

Filed January 8, 1909. 

In the Supreme Court of the District of Columbia. 

At, Law. No. 50033. 

The United States of America ex Rel. Wiley Adams; Ger¬ 
trude Beaver. Clarence Beaver, Nellie Beaver, Hazel 
Beaver, Claud Dawson Beaver, Herbert Beaver, and Myrtle 
Beaver, Minors, by Their Natural Guardian and Next Friend, 
Gertrude Beaver; Thomas J. Howard, Carrie Howard, Hor¬ 
ace Howard, Lonnie Howard, Emery Howard, Elmer How¬ 
ard, Bettie Perney Howard, and Dora Lee Howard, by Their 
Natural Guardian and Next Friend, Thomas J. Howard; An¬ 
drew J. Allen, Agnes James, William T. Lancaster; Nellie 
F. Beagles, by Next Friend, Annie Hurt; John Quincy Adams, 
August Klugii, LIenry A. Cummings, Linniel E. Goldsby, 
Bessie Goldsby, and Murray Milton Goldsby, by Their Next 
Friend, John E. Goldsby; Betsey Wright, Leonard Dalco 
Wright, Thomas E. Wright, Mary M. Wright, and Fannie 
Jane Wright, by Their Natural Guardian and Next Friend, Bet¬ 
sey Wright; George AL. Crowder, Van Crowder, Parlee C. 
Crowder, Louisa Crowder, Joe Crowder, Belzari Crowder, 
Willie Crowder, and Nettie M. Crowder, by Their Next 
Friend, George W. Crowder; Jacob D. Sumpter, John Sump¬ 
ter, Amanda Isabel Sumpter, and Effie Barnett, by Their 
Friend, Jacob D. Sumpter; Maggie M. James, Annalaurie 
James and Evalena E. James, and Ellis E. James, Minors, by 
Their Next Friend, Mary M. Bowling; Mary M. Bowling. 
Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Upon hearing the petitioners’ demurrer to the answer of re¬ 
spondent herein it is considered that said demurrer be, and the same 
hereby is sustained and the respondent by his attorney says that he 
will stand upon his answer: 
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8 Thereupon, the Court being fully advised, it is considered, 

ordered and adjudged that the respondent James Rudolph 
Garfield be, and he hereby is commanded within five days after this 
date to restore the names of the relators to the rolls of members or 
citizens of the Choctaw and Chickasaw Tribe or Nation, to erase from 
said rolls the statements placed thereon derogatory to the rights of 
the relators in said Tribe or Nation, and to recognize relators as en¬ 
rolled members of the said Tribe or Nation. 

HARRY M. CLABAUGH, 

Chief Justice. 

0. K. 

DANIEL W. BAKER, 

TJ. S. Att’y. 


Motion of Certain Petitioners to Withdraw. 

Filed January 11, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50033. 

Wiley Adams et al., Petitioners, 

vs .- 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Now come, Jim Andy,and Scott Taylor Sumpter, by their guardian, 
Jacob C. Good, and Jacob D. Sumpter, by their attorney, William 
W. Wright, appearing specially for purpose of this motion 
9 only and move the Court that they be permitted to withdraw 
as petitioners in the above entitled suit and that their rights 
may be considered and adjudicated in certain other cases heretofore 
filed by them through their duly authorized attorneys, the same now 
pending in this Court entitled Dixon D. Sumpter et al ,, versus James 
Rudolph Garfield, At Law No. 51240, and Jacob D. Sumpter versus 
James Rudolph Garfield, at law No. 51305, respectively, and for 
grounds of motion, respectfully show: 

1. Messrs. Kappler & Merillat and James K. Jones, the attorneys 
who filed the above suit in behalf of the petitioners named therein, 
had no authority to represent the above named persons, who now seek 
to have this motion granted. 

2 Their regularly authorized attorneys are the firm of Howe & 
Wright, of Washington, D. C., of which said William W. Wright is 
now the surviving member. 

3. The authorization of said William W. Wright, or Howe & 
Wright, appears under certain contracts and letters of authority, as 
shown by true copies of the same which are hereto attached" and 
prayed to be considered as a part of this motion, and this authoriza¬ 
tion of employment is still in full force and effect and has never been 
revoked. 
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4, The authorization of said William W. Wright, or the firm of 
Howe & Wright, has been brought to the personal attention of said 
attorneys, Kappler & Merillat, and they are familiar with the same, 
but, notwithstanding, they intend to move for judgment and other¬ 
wise assume to represent the above named, the same as if they had 
been duly and regularly employed and authorized. 

10 * 5. The respondent in the above mentioned suits in which 

the said firm of Hov T e & Wright appears as attorneys intends 
to enter judgment in favor of petitioners in those suits but will not 
do so if judgment should be entered for all of the petitioners in said 
suit of Wiley Adams, above mentioned, in which Kappler & Merillat 
and James K. Jones appear as attorneys. 

6. If these movants are not permitted to withdraw from the above 
mentioned suit of Wiley Adams et al., they may become liable for an 
attorneys’ fee, or, at least, may be called upon to defend the alleged 
claims of said attorneys. 

7. Your movants will have further litigation before their claims 
are entirely settled and, for this reason, they should not be placed in 
the position of having two sets of attorneys, whereas only one firm of 
attorneys has been employed. 

Respectfullv submitted, 

WILLIAM WRIGHT, 

Att’y for Above Named Petitioners. 

Messrs. Kappler & Merillat, and James K. Jones, Bond Building, 

Washington, D. C. 

Gentlemen : Please take notice that I will call the above motion 
to the attention of the Court on Friday next, January 15, 1909, at 
ten o’clock A. M., or as soon thereafter as counsel may be heard. 

W. W. WRIGHT. 


11 City of Washington, 

District of Columbia, ss: 

William W. Wright, being first duly sworn, upon oath deposes 
and says: 

He is a practicing attorney before the Supreme Court of the Dis¬ 
trict of Columbia, and, on the first day of October, 1908, became the 
surviving partner of the firm of How r e & Wright, with offices in the 
Washington Loan & Trust Building. He has read the copies of con¬ 
tracts and letters of authority attached to the foregoing motion, and 
that the same are duplicates of the originals now- in his office, and 
these originals will be exhibited at any time for the benefit of the 
Court. 

Heretofore, affiant, acting according to his instructions, filed suit 
in the Supreme Court of the District of Columbia against James R. 
Garfield, Secretary of the Interior, the same being Dixon D. Sumpter 
et al., vs. James R. Garfield, and Jacob D. Sumpter vs. James R. 
Garfield, At law Numbers 51240 and 51805, respectively. At the 
time of the filing of these suits, affiant had no knowledge whatever 
that the names of said petitioners had already been mentioned in the 
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suit of Wiley Adams et al., filed by Messrs. Kappler & Merillat and 
James K. Jones. When affiant filed the above two suits, Mr. Merillat, 
of said firm of Kappler & Merillat, called upon him and talked with 
him in regard to the number of additional suits he expected to file 
and otherwise as to the general questions involved, and particularly 
case No. 51240. At this time, Mr. Merillat made no mention 

12 of the fact that he claimed to represent these petitioners in 
any way; neither did he disclose the fact that they had been 

already named among the petitioners in the above suit of Wiley 
Adams et al. 

On the 8th day of January, 1909, affiant was advised by Mr. W. R. 
Harr, of the Department of Justice, and one of the attorneys for the 
respondent, James R. Garfield, that the Secretary of the Interior 
intended to consent to judgments in behalf of affiant’s clients, in¬ 
cluding the above named, but it appeared that they were already 
named in a certain suit entitled Wiley Adams et al., filed by Kappler 
& Merillat and James K. Jones. Mr. Harr said that if judgment was 
entered for all of the petitioners in the “Adams” suit, it would be 
necessary to ask for a dismissal of affiant’s cases, inasmuch as the 
Secretary of the Interior did not desire to have the record compli¬ 
cated by two judgments in behalf of the same parties for the same 
relief. Immediately upon receipt of this information, affiant called 
upon Messrs. Kappler & Merillat and explained the scope of his au¬ 
thority and exhibited the original documents, of which the foregoing 
are true copies. Notwithstanding this showing of authority, said at¬ 
torneys replied that they proposed to move for judgment in behalf 
of all of the petitioners named in the Wiley Adams suit, including 
affiant’s clients. Said attorneys refused to explain or show any au¬ 
thority for their representation but suggested that the fees in the case 
be divided. 

The files of affiant’s office relating to the claims of Jacob D. 
Sumpter and the minor children, contains a large amount of 

13 correspondence with the guardian of said minor children, and 
also with Jacob D. Sumpter personally, and there is nothing 

to disclose any previous authorization given to any other attorneys ; 
neither has the employment of affiant or the said firm of Howe & 
Wright been at any time revoked or modified. 

Affiant believes that said Kappler & Merillat are acting without 
any proper authority in the matter and that they intend to place the 
record in the above case in such a condition,' that a fee may be 
claimed against the clients of this affiant. There will be other im¬ 
portant work in connection with these claims, ever after the judg¬ 
ment against the Secretary of the Interior in the matter of the 
mandamus suits have been entered, and this business comes within 
the scope of affiant’s authority. In addition to filing the above 
mentioned suits in behalf of said clients, affiant has had work before 
the Department in regard to the protection of their land, as appears 
from the letter of the Secretary of the Interior dated March 28, 1908, 
a true copy of which is hereto attached and made a part of this 
affidavit. 

WILLIAM W. WRIGHT. 

2—2001 
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Subscribed and sworn to before 
1909. 


me this 11th day of January, 


J. R. YOUNG, Clerk, 
By H. BINGHAM, 

Ass’t Clerk. 


14 Copy. GAW. 

Department of the Interior, 

Office of Indian Affairs, 
Washington, March 28, 1908. 

I. T. 18081—1908. 

EWE. 


Subject: Power of Attorney Conferred by J. D. Sumpter on Behalf 
of his Minor Children Relative their Claim to Enrollment in the 
Choctaw Nation. 


Messrs. Howe & Wright, Washington Loan & Trust Building, Wash¬ 
ington, D. C. 


Gentlemen: The office is in receipt of your letter of March 12, 
1908, asking the protection of the Department under general order 
of June 14, 1907, in behalf of Jacob D. Sumpter and his three 
minor children, Jimmie, Scotty and Dixon Sumpter, whose names 
were stricken from the rolls on March 2, 1907, and whose former 
allotments appear to have been filed on by other citizens. You say 
that the United States Indian Agent is taking active steps for the 
purpose of removing your clients from the land. 

You are advised that your letter has been this day referred to 
the United States Indian Agent for report, and when his report is 
received your letter will have further consideration. 

Very respectfully, 


C. F. LARRABEE, 
Acting Commissioner. 

EH. 


15 Copy. 

R. D. Welbourne. J. T. Dickerson. 

Melbourne & Dickerson, Attorneys and Counsellors at Law. 

Chickasha, Okla., June 2nd , 1908. 
Messrs. Ilowe & Wright, Washington, D. C. 

Dear Sirs: Enclosed we hand you the contract we have with 
Dixon D. Sumpter, Jim Andy Sumpter and Scott Taylor Sumpter. 
We wrote you about these children and that they had no money to 
deposit as costs. One half of this amount belong- to you if you do 
your work at your end of the line, and you are hereby authorized 
to take such steps as are necessary and bring suit at once. 

Yours truly, 

(Signed) 


WELBOURNE & DICKERSON. 
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16 Whereas, Dickson D. Sumpter, Jim Andy Sumpter and 
Scott Taylor Sumpter are minor children of Choctaw blood 

and whereas they are duly and regularly placed on the regular, 
authenticated Choctaw roll by the commissioner of the Five Civilized 
tribes, and, whereas, they heretofore selected their allotments ac¬ 
cording to the rules and regulation prescribed by the Secretary of the 
Interior, and, whereas, heretofore, the allotment certificates were duly 
issued by the Commissioner to the Five Civilized Tribes, for the 
various pieces of land selected by said minor children, and, whereas, 
thereafter, on the 4th day of March 1907 the Secretary of the In¬ 
terior struck from the files each of said above described minor 
children, thereby undertaking to deprive them of all their rights 
under the enrollment previously made, and whereas, it is the desire 
of the guardian of said children, Jacob C. Good, to commence an 
action for the benefit of said children in the proper courts to test 
the validity of the action of the Secretary of the Interior in thus 
striking from the rolls said minors on said 4th day of March 1907, 
this agreement witnesseth: 

Said Jacob C. Good, as guardian for said’ children, agrees to pay 
said firm of Melbourne & Dickerson the sum of five Hundred Dollars 
for each of said minors, to be in full payment for all sendees through 
any and all the Courts necessary to prosecute said cause; said firm 
agree unless they are successful in placing the names of said minors 
again on the roll, they are not to make any charges against the estate 
of said minors, but if they are successful, either by reason of their 
efforts in the Courts, or by their efforts directly with the 

17 Secretary of the Interior, or by any means they may pursue 
in securing the names of said children to be placed on the 

rolls, or they are placed upon said roll, then the claim against each 
of said estates is to be allowed in the sum of five Hundred Dollars 
each, and to be paid out of the first money available out of the es¬ 
tates of said minors. 

It is further agreed that said Jacob C. Good, guardian, is to fur¬ 
nish $15.00 as costs in each of said cases, and to pay such other 
court, costs as may be absolutely necessary in the prosecution of this 
suit, and their pro ratci share of expense trip to Washington, should 
same be necessary. 

Witness our hands in duplicate this the 29th day of January A. D. 
1908. 

(Signed) JACOB C. GOOD, 

Guardian of the Estates of Dickson D. Sumpter, Jim 
5 Andy Sumpter, and Scott Taylor Sumpter, Minors, 

Parties of the First Part. 

(Signed) ' MELBOURNE AND DICKERSON. 

/ 

Party of the Second Part. 


Approved this 30 day of Jan. 1908. 

N. M. WILLIAMS, 

Go. Judge. 
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18 Copy. 

Power of Attorney and Fee Agreement. 

Know all men by these presents, That the undersigned, hereby 

appoint---, of-, and Howe & Wright, of Washington, 

D. C.j his true and lawful attorneys in all matters relating to their 
applications for enrollment as citizens of the Choctaw Nation. 

Giving and granting to said attorneys full power and authority 
to do and perform all and every act or thing whatsoever necessary to 
be done in and about the premises. 

And I hereby agree to pay said attorneys, their successors or as¬ 
signs, for their services, Five hundred (500) dollars for each and 
every one of said applicants who is finally enrolled as a citizen of 
the Choctaw Nation, but should they fail to be finally enrolled as a 
citizen of said Choctaw Nation, they shall not pay any fee or charges 
whatsoever to said attorneys for their services rendered therein. 

ts 

I agree also that I will furnish lawful evidence from time to time 
in support of said claim as it may be called for by said attorneys, 
as far as it may be within my power or under my control, and that I 
will execute such papers or documents from time to time as may be 
necessary to enable Howe & Wright, their successors, or assigns, to 
prosecute said claim, and I agree also that this contract is hereby 
made irrevocable and it shall continue in full force so long as the 
said attorneys shall exercise due diligence in the prosecution 

19 of said claim. 

And I do hereby bind my heirs, executors, administrators, 
and assigns to the faithful performance of the terms and condi¬ 
tions of this contract. 

The delivery of this contract to Howe & Wright, shall operate as 
their acceptance thereof and shall bind them to faithfully and dili¬ 
gently render their services as attorneys according to the terms of 
this contract. 

In witness whereof, I hereunto set my hand and seal in duplicate 
this 20th day of January, 1908. 

J. W. ROBINSON, 

Notary Public. 

Adult applicants. ' Minor children applicants. 

JACOB D. SUMPTER, 

P. 0. Address , Sawyer, OJcla. Bv 

JIMEY SUMPTER, 

By Father, JACOB D. SUMPTER. 
SCOTTY SUMPTER, 

By Father, JACOB D. SUMPTER. 
[notarial seal.] DlXON SUMPTER, 

By Father, JACOB D. SUMPTER. 


JIM ANDY SUMPTER ET AL. . 
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20 Motion of J. D. Sumpter to Vacate Judgment as to Him. 

Filed January 14, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50038. 

Wiley Adams et al v Petitioners, 

vs. 

James R. Garfield, Secretary of the Interior, Respondent. 

Now comes Jacob D. Sumpter, by his attorney, William W. 
Wright, appearing specially for the purposes of this motion, and 
moves this Honorable Court to vacate the judgment of mandamus in 
this case in favor of this petitioner, and, for grounds of motion, re¬ 
spectfully shows: 

1. He has employed the firmi of Howe & Wright under a formal 
power of attorney to prosecute his claim against the Secretary of the 
Interior and said firm are the only attorneys properly authorized to 
represent him. 

2. He has a suit now pending in this Court entitled Jacob D. 
Sumpter versus Jamas R. Garfield, at Law No. 51305, asking for 
similar relief. 

3. He had no notice that said judgment obtained in the above en¬ 
titled case was to be applied for and, therefore, could not be present 
in person or by attorney to object to the same. 

4. Notice was served upon Messrs. Kappler & Merillat, attorneys 

of record in the above case, by letter of William W. Wright, 

21 surviving member of said firm of Howe & Wright, dated Jan¬ 
uary 8, 1909,—copy of said letter being hereto attached,— 

notifying Messrs. Kappler & Merillat that they had no authority to 
take action in regard to this petitioner. 

5. This petitioner, on the 11th day of January, 1909 filed in the 
above suit his motion asking to be dismissed as a party petitioner 
therein, which said motion now appears upon the motion calendar 
in this Court awaiting consideration and to which motion, together 
with the papers attached thereto, reference is hereby made; said 
motion containing a copy of petitioners’ contract with the firm of 
Howe & Wright, and said copy is prayed to be considered in connec¬ 
tion with this motion. 

6. Messrs. Kappler & Merillat and James K. Jones, the attorneys 
of record in the above entitled suit, have no authority to represent 
petitioner and, unless this judgment is set, aside, with leave to prose¬ 
cute in said suit No. 51305, the interests of this petitioner will be¬ 
come involved and may cause him damage thereby. 

Respectfully submitted, 

JACOB D. SUMPTER, 
By W. W. WRIGHT, Att’y. 
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To Messrs. Kappler & Merillat, & James K. Jones & D. W. Baker, 
TJ. S. Att’y, Washington, D. C.: 

Please take notice that I will call the attention of the Court to the 
above motion on Friday, the 15th day of January, 1909, at ten 
o’clock A. M., or as soon thereafter as counsel may be heard. 

W. W. WRIGHT. 

22 City of Washington, '< 

District of Columbia , ss: 


William W. Wright, being first duly sworn, deposes and says: 

He has read the foregoing motion and that the grounds stated 
therein are true. He further says that he is the attorney appearing 
specially for Jacob D. Sumpter, one of the petitioners named in the 
foregoing suit and that he is the only person authorized to repre¬ 
sent him as attorney before the Supreme Court of the District of 
Columbia. 

On the morning of January 8th, affiant called upon Messrs. 
Kappler & Merillat and conversed with them in regard to the case 
of Jacob D. Sumpter and others. Affiant disclosed his authority at 
that time and, in the afternoon of said day, mailed a letter to said 
firm, a copy of said letter being hereto attached. At the time said 
judgment was being obtained in favor of this petitioner in the above 
suit, said firm had notice of the employment of Messrs. Howe & 
Wright and William W. Wright, and also notice of the fact that a 
suit had been filed in behalf of this petitioner, No. 51305, and that 
the same was pending against the same respondent asking similar 
relief, etc. This affiant had no notice whatever that the judgment 
would be obtained in behalf of said Jacob D. Sumpter and, there¬ 
fore, had no opportunity to appear in opposition to the same. 

Your affiant is the surviving member of the firm of Howe & 
Wright and is the only person properly authorized to bring any 
suit in behalf of said Jacob D. Sumpter. A copy of this authority 
is attached to a certain motion filed by said Jacob D. Sumpter 
23 ct al, in the above cause, asking for leave to be dismissed 
therefrom, etc., which said motion is now pending on the 
motion calendar of this Court for disposition. Affiant further says 
that he has been notified that the Secretary of the Interior, James 
R. Garfield, the respondent in the above case, is ready and willing 
to grant the relief prayed for by petitioner, as set forth in said suit 
No. 51305, filed by this affiant as attorney, but if judgment is al¬ 
lowed to stand in the above case, all proceedings in said suit No. 
51305 must necessarily be dismissed. 

9 t rt ' that, inasmuch as he is the regularlv au¬ 

thorized attorney of said Jacob D. Sumpter, and that there will be 
other business in connection with his claim to be reinstated to the 
rolls of the Five Civilized Tribes, there should be no conflict of au¬ 
thority or representation as now appears, otherwise the rights of said 
Jacob D. Sumpter may become clouded and damage arise therefrom. 

WILLIAM W. WRIGHT. 
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Subscribed and sworn 
1909. 


to before me this 12th day of January, 

J. R. YOUNG, Clerk, 

By H. BINGHAM, Ass’t Clerk. 


24 Copy. 

Jan. 8, 1909. 

Messrs. Kappler & Merillat, Bond Building, City. 

Gentlemen : In re Jacob D. Sumpter and his minor children, 
Scott, Jim and Andy, who appear as parties petitioners in a certain 
suit filed by you entitled Wiley Adams et al, versus James Rudolph 
Garfield. 

I wish to call your attention to the fact that I have today ex¬ 
plained to Chief Justice Clabaugh and Justice Stafford my objection 
to the filing of any consent order affecting the interests of the above 
mentioned persons. I send you this notice so that you will be ad¬ 
vised what I have done in case the matter should escape the attention 
of said Judges. 

I have also advised them that I expect to file motion at a very early 
date, testing your authority to represent my clients. 

Very truly yours, 

(Signed) ' W. W. WRIGHT. 

BM. 

25 Order Amending Judgment. ** 

Filed January 15, 1909. 

In the Supreme Court of the District of Columbia. 

Law. No. 50083. 

The United States oe America ex Rel. Wiley Adams et al.. 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

On motion of counsel for petitioners, it is by the Court this 15th 
day of January, 1909, ordered that the judgment heretofore entered 
in the above-entitled cause, be, and the same is amended by adding 
thereto the following: 

That judgment for costs be, and the same hereby is awarded to 
petitioners in the above-entitled cause, and that execution therefor 
shall issue as at law. 

WENDELL P. STAFFORD, Justice. 

26 Affidavit of Jacob C. Good in Support of Motion to Withdraw. 

Filed January 29, 1909. 

State of Oklahoma, 

Grady County, ss: 

Jacob C. Good says on oath, that, he is the legally and duly ap¬ 
pointed, qualified and acting guardian of Dixon D^ Sumpter,“ Jim 
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Andy Sumpter, and Scott Taylor Sumpter; that he was duly ap¬ 
pointed as such guardian by the United States Court for the South¬ 
ern District of the Indian Territory, more than three years since, 
and has been continually acting as such guardian since said appoint¬ 
ment. That he employed Welborne & Dickerson, and Howe & 
Wright to represent him as guardian of said children, and to rep¬ 
resent said children, in a suit to be instituted by them in the Supreme 
Court of the District of Columbia for the purpose of having said 
children restored to the Indian rolls. That affiant never employed 
any other person, or attorney, or authorized any one to do so, to 
bring and prosecute said suits, or to represent him as guardian of 
said children in seeing to have said children restored on the Indian 
rolls; that said Welborne & Dickerson, and Howe & Wright, repre¬ 
sent affiant as guardian of said children and the interest of said 
children, and are authorized to take such action as they may think 
best in order to get said children’s names restored to the Indian 
rolls. That affiant never employed Chilion Riley, or Kappler 

27 & Merillat, or either of them, nor did he authorize any one 
else to employ them to bring and prosecute said suit on 

behalf of said children, or on behalf of affiant as guardian, or in any 
way to represent affiant as guardian* of said children in getting the 
names of said children restored to the Indian rolls; that said Wel- 
borne & Dickerson and Howe & Wright, are the sole and only per¬ 
sons who are authorized, or have the right to represent said Sumpter 
children, or affiant as guardian, either by suit, or otherwise, for the 
purposes of having said children’s names restored to the Indian 
Rolls. Further deponent saith not. 

JACOB C. GOOD, G’rd’n. 

Subscribed and sworn to by Jacob C. Good before me, at Chick- 
asha, Oklahoma, this January 18th, 1909. 

[seal.] F. M. ADAMS, 

Notary Public. 

My commission expires Nov. 14th, 1911. 

Affidavit in Answer to Motion. 

Filed February 5, 1909. 

State of Oklahoma, 

County of Stephens, ss: 

Chilion Riley of lawful age being first duly sworn says: That 
on the 14th day of August, 1.907, he was a member of the firm of 
Riley & Reeder practicing attorneys at Duncan, Ind. Ter., now Okla¬ 
homa.; that on said day and date the said firm of Riley & Reeder 
made and entered into a contract with John Sumpter for 

28 himself and as agent of his father, Jacob D. Sumpter, and 
Amanda * Isabella Sumpter Barnett for herself and minor 

child, Effie Barnett, whereby said Riley & Reeder were employed by 
the said parties to represent them and each of them in securing their 
restoration to the Choctaw final roll from which they had been 
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stricken, a copy of said contract is hereto attached, to which ref¬ 
erence is made. Affiant further, says that at the time said contract 
was executed the said John Sumpter represented and claimed that he 
was the agent of his father, Jacob D. Sumpter, and so signed said 
contract. Affiant further says that the said firm firm of Riley & 
Reeder, after making the aforesaid contract, employed the firm of 
Kappler & Merillat, attorneys of Washington, D. C., as co-counsel for 
the above named parties. 

CHILION RILEY. 


Subscribed and sworn to before me, the undersigned, a Notary 
Public in and for said county and state, this 27th day of January, 


1909. 


[seal.] 

My Com. Ex. March 3, 1910. 


J. L. C. GUEST, 

Notary Public. 


29 (Copy.) 

This agreement made and entered into by and between Jacob D. 
Sumpter, by John Sumpter his agent, Amanda Isabella Barnett by 
A. F. Barnett her husband and agent, and A. F. Barnett for and on 
behalf of himself and wife for Effie Barnett their minor child, and 
John Sumpter, parties of the first part and Riley & Reeder attorneys 
of Duncan, I. T., parties of the second part, witnesseth: That the 
parties of the first part hereby employ the second parties as their 
attorneys to represent them and each of them before any and all 
courts and the Department of the Interior in securing their rights as 
citizens of the Choctaw Nation, and to secure to them the land 
already allotted to each of them as such citizens, and for their serv¬ 
ices agree to pay to second parties the sum of three hundred dollars 
for each of the above parties, that is, a total of Twelve Hundred Dol¬ 
lars for all, whenever the title to their said land allot-ed to them is 
settled. The second parties agree to represent said parties in the 
prosecution of all suits in the courts or appear before the Interior 
Department as their attorneys and accept as full compensation three 
hundred dollars from each of the above parties or a total of twelve 
hundred dollars for their services but are to make no charge what¬ 
ever unless they secure for each one the land allotted to them or their 
full rights as citizens of the Choctaw Nation. The parties of the 
first part bind themselves jointly and severally to carry out the terms 
of this agreement and to pay the money stipulated to be paid 

30 hereby, each only to be liable for his own share, however, 
whenever this contract has been fulfilled by the second parties. 

Witness our hands this 14th day of Aug., 1907. 

JACOB D. SUMPTER, 

By JOHN SUMPTER. 

AMANDA ISABELLA BARNETT, 
By A. F. BARNETT. 

A. F. BARNETT, for Effie Barnett. 

JOHN SUMPTER. 

RILEY & REEDER. 


3—2001 


i 
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Affidavit in Answer to Motion. 
Filed February 5, 1909. 


District of Columbia ss: 

Charles H. Merillat, being duly sworn, deposes and says: 

That he is a member of the law firm of Kappler & Merillat; that 
said Kappler & Merillat were employed on a contingent fee by 
Chilion Riley, an attorney of good repute in Duncan, Oklahoma, to 
bring suit for the restoration to the rolls of Jacob D. Sumpter and 
certain other members of the Sumpter family, and about the same 
time were employed on a contingent fee through Charles M. Fech- 
heimer to represent Jim Andy Sumpfrer and Scott Taylor Sumpter, 
that from the record of the Indian Office deponent discovered that 
these two minors were children of Jacob D. Sumpter; that after em¬ 
ployment deponent made demand on the Secretary of the Interior 
for the restoration to the rolls of Jacob D. Sumpter and of the other 
members of the Sumpter family whom he had been employed to rep¬ 
resent, and upon refusal of the same filed suit in the Supreme Court 
of the District of Columbia on their behalf; that after prepara- 
81 tion of the suit deponent forwarded the same to Chilion Riley 
to be sworn to, and the petition, as it shows, was sworn to by 
a member of the Sumpter family; that Chilion Riley, and, as your 
deponent believes, the members of the Sumpter family, were aware 
of what had been done; that at this time Kappler & Merillat were 
prosecuting in the courts what are known as the Goldsby and Al¬ 
lison eases, finally winning the same in the Supreme Court of the 
United States; that an agreement was reached between the United 
States and Kappler & Merillat whereby other cases, including those 
of the Sumpters, should remain in statu q'uo pending a decision of 
the Supreme Court of the United States in the Goldsby case; that 
deponent won the case in all the courts and all the issues and all 
the work requisite to be done in the matter except the formal taking 
of judgment were accomplished before W. W. Wright filed suit in 
behalf of the Sumpters in the Supreme Court of the District of Co¬ 
lumbia in December last; that no further work of any kind remains 
to be done in behalf of the Sumpters, because since obtaining 
the judgment in behalf of the Sumpters the Secretary of the In¬ 
terior has issued orders for the restoration of Jacob D. Sumpter, and 
other Sumpters to the Rolls in the Five Civilized Tribes with all their 
rights, the same as though never stricken therefrom, and nothing 
whatsoever now remains to be done; that in this connection deponent 
refers to and asks to be considered as a part hereof an affidavit filed 
in reference to a motion by said Wright to prevent Kappler & Mer¬ 
illat taking judgment in the case of Jim Andy Sumpter and Scott 
Taylor Sumpter, minors; that deponent also makes a part 
32 hereof an affidavit from Chilion Riley and states that in his 
judgment the only purpose of the said Wright in making the 
motion was to prevent affiant collecting the /fees due to him for work 
done. 


CHARLES II. MERILLAT. 
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Subscribed and sworn to before me this 5th day of February, 
A. D. 1909. . 


J. R. YOUNG, Clerk, 

Bv ALF G. BUHRMAN, Ass’t Cl’k. 

t/ ' 


Affidavit in Answer to Answer. 

Filed February 5, 1909. 

State or Oklahoma, 

County of Grady, ss: 

Chas. M. Fechheimer, being duly sworn on oath states: 

That he is a regular practicing attorney residing in the City of 
Chickasha, Grady County, Oklahoma, and is a member of the bar 
of the Supreme Court of the State of Oklahoma, and of the Supreme 
Court of the United States; that he is acquainted with Jacob C. Good, 
guardian of Jim Andy Sumpter, Scott Taylor Sumpter, and Dick¬ 
son D. Sumpter; that in the month of June, 1907, the said Jacob C. 
Good, guardian of Jim Andy Sumpter, Scott Taylor Sumpter and 
Dickson D. Sumpter, employed this affiant to secure the restoration 
of the names of the said Jim Andy Sumpter, Scott Taylor Sumpter 
and Dickson D. Sumpter to the rolls of the Choctaw Nation, or Tribe 
of Indians, the said names having been stricken from said rolls by 
order of the Secretary of the Interior; that in pursuance of 
33 said employment, on June 28, 1907, this affiant employed and 
associated the firm of Kappler & Merillat, Attorneys of Wash¬ 
ington, D. C., with him, to represent the said Jacob C. Good, 
Guardian of the said Jim Andy Sumpter, Scott Taylor Sumpter and 
Dickson D. Sumpter, and to bring suit and take all necessary pro¬ 
ceedings to secure the restoration of the names of Jim Andy Sump¬ 
ter, Scott Taylor Sumpter and Dickson D. Sumpter to the rolls of 
the Choctaw Nation; and that in pursuance of said employment and 
said instructions of this affiant the said Kappler & Merillat did bring 
suit No. 50033, entitled “The United States Ex Rel. Wiley Adams et 
al. vs. James Rudolph Garfield,” in the Supreme Court of the District 
of Columbia; that the said firm of Kappler & Merillat were author¬ 
ized and employed to bring suit No. 50033 in the Supreme Court of 
the District of Columbia. 

And affiant further states that the said Jacob C. Good, Guardian, 
at the time of employing this affiant was informed by affiant, that 
he had associated and employed the firm of Kappler & Merillat of 
Washington, D. C., to assist him at Washington, D. C., in all cases 
of this nature, and that they would attend to the suits and proceed¬ 
ings necessary at Washington, D. C. 

Affiant further states that the said firm of Kappler & Merillat were 
acting in good faith and had full authority to bring said proceedings 
in behalf of the said Sumpters, and to prosecute "said suit to judg¬ 
ment. 

And further affiant saith not. 


CHAS. M. FECHHEIMER. 
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34 Subscribed and sworn to before me this 25th day of Jan- 

[sS 19 ° a r. J. harbour, 

Notary Public. 

My commission expires 10/6/1910. 

Petition. 

Filed December 16, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51240. 


The United States of America ex Relatione Dixon D. Sumpter, 
Jim Andy Sumpter, and Scott Taylor Sumpter, Minor Chil¬ 
dren of Jacob D. Sumpter, and Frank Shelton, and Emma 
Shelton, by Their Next Friend and Legal Guardian, Jacob C. 
Good, Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Mandamus. 


* * * * * * * 

Wherefore, Your petitioners being entirely without other remedy 
in the matter, and in view of the fact that their property rights are 
being placed in jeopardy by the unwarranted action of the Secretary 
of the Interior, and that their rights to a share of said lands in said 
nations are being denied and disturbed, your petitioners pray as 
follows: 

1. That the writ of mandamus may issue out of and under the 

tt 

seal of this Honorable Court, directed to the Honorable James Ru¬ 
dolph Garfield, Secretary of the Interior, commanding him to restore 
petitioners’ names to the final approved rolls and to restore 
35 your petitioners to full and lawful enrollment as citizens by 
blood of said Choctaw Nation, together with all rights and 
privileges appertaining thereto. 

2. For such other and further relief as to the Court may seem just 
and proper. 

JACOB C. GOOD, For Petitioners, 

By WILLIAM W. WRIGHT, Attorney. 


District of Columbia, ss: 

William W. Wright, being first duly sworn, upon oath deposes 
and says. He is the attorney for the foregoing mentioned petitioners, 
and is authorized by them to institute these proceedings; that he has 
read the petition by him subscribed, and that the facts alleged 
therein are true to the best of his knowledge and belief. 

WILLIAM W. WRIGHT. 
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Subscribed and sworn to before me this 16" day of December, 
1908. 


J. R. YOUNG, Clerk , 

By ALF G. BUHRMAN, Ass'* Cffife. 


* * * * * * * 
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Petition. 


Filed January 8, 1909. 

In the Supreme Court of the District of Columbia. 

1 

At Law. No. 51305. 

The United States of America ex Relatione Jacob D. Sumpter, 

Petitioner, 

-vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Mandamus. 

* . * sft * sft * * 

Wherefore, Your petitioner being entirely without other remedy 
in the matter, and in view of the fact that his property rights are 
being placed in jeopardy by the unwarranted action of the Secretary 
of the Interior, and that his right to a share of said lands in said 
nations is being denied and disturbed, your petitioner prays as fol¬ 
lows : 

1. That the writ of mandamus may issue out of and under the 
seal of this Honorable Court, directed to the Honorable James Ru¬ 
dolph Garfield, Secretary of the Interior, commanding him to re¬ 
store petitioner’s name to the final approved rolls and to restore your 
petitioner to full and lawful enrollment as a citizen by intermarriage 
of said Choctaw Nation, together with all rights and privileges ap¬ 
pertaining thereto. 

2. For such other and further relief as to the Court rn<*/ seem just 
and proper. 

JACOB D. SUMPTER. Petitioner, 
By W. W. WRIGHT. 


37 District of Columbia, ss: 

William W. Wright being first duly sworn upon oath deposes and 
says: He is one of the attorneys for Jacob D. Sumpter, the foregoing 
mentioned petitioner, and is authorized by him to institute these 
proceedings, that he has read the petition by him subscribed, and 
that the facts alleged therein are true to the best of his knowledge 
and belief. 

WILLIAM W. WRIGHT. 
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Subscribed and sworn to before me this 8th day of January, 1909. 

J. E. YOUNG, Clerk, 

By H. BINGHAM, 

Ass’t Clerk. 

■Af ^ 4* *1* 

^ 'r ***■ “T* 'T 

88 Supreme Court of the District of Columbia. 

Thursday, February 11, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

3}c ^ 

At Law. No. 50033. 

The United States of America ex Rel. Wiley Adams et al., 

Petitioners, 

vs. 

James Eudolph Garfield, Secretary of the Interior, Eespondent. 

Upon hearing the motion of Jim Andy Sumpter and Scott Taylor 
Sumpter, petitioners herein, by their Attorney Mr. W. W. Wright, 
for leave to withdraw as petitioners in this cause, and that their 
rights may be considered and adjudicated in certain other pending 
causes heretofore filed by them, being at Law Numbers 51240 and 
51305 respectively, it is ordered that said motion be, and hereby is 
granted, and said petitioners are hereby granted leave to withdraw 
from this cause. 

Prom the foregoing the Attorneys who filed said cause, Messrs. 
Kappler, Merillat and Jones claim an appeal to the Court of Appeals, 
and, if said Attorneys are entitled under the law to said appeal, the 
same is allowed by the Court, and, upon motion, the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100). 

39 Order Allowing Special Appeal. 

Piled March 6, 1909. 

Court of Appeals of the District of Columbia, No. 317, Original 

Docket, January Term, 1909. 

Law. No. 50033. 

The United States of America ex Rel. Wiley Adams, John 
Sumpter, Amanda Isabel Sumpter et al.. Petitioners, 

vs. 

James Eudolph Garfield, Secretary of the Interior. 

On consideration of the Petition of Kappler and Merillat for the 
allowance of a special appeal in the above entitled cause from an 
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order of the Supreme Court of the District of Columbia entered in 
said cause on the 11th day of February, 1909, it is by the Court 
this day ordered that said appeal be, and the same is hereby, al¬ 
lowed. * 

Per Mr. Chief Justice SHEPARD, 

March 5, 1909. 

A true copy. 

Test * 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of 
the District of Columbia. 

Memorandum. 

March 8, 1909.—Appeal Bonds filed. 

40 Directions to Clerk for Preparation of Transcript of Record. 

Filed March 10, 1909. 

In the Supreme Court of the District of Columbia. 

Law. No. 50033. 

The United States of America ex Rel. Wiley Adams et al. 

vs. 

James Rudolph Garfield, Secretary of the Interior. 

The Clerk will please prepare the record in this cause for appeal 
to the Court, of Appeals of the District of Columbia, said record to 
consist of the following: 

Title of the cause, prayers and ver/ification by John Sumpter, 
together with date of filing. 

Docket entries. 

Stipulation filed June 13, 1908, in full. 

Judgment of Mandamus and amendment thereto. 

Full copies of papers and pleadings filed or part of the cause of 
date on or subsequent to the special appearance January 11, 1909, 
of W. W. Wright, 

Title and prayers of Law No. 51240, together with date of filing 
and name of attorney filing. 

Title and prayers of Law No. 51305, together with date of filing 
and name of attorney filing. 

Minutes of Court showing notation of appeal in open Court in 
Law No. 50033. 

41 Memo, of bond on appeal and approval thereof. 

Copy of this Order. 

The Clerk will entitle the cause on appeal: Charles J. Kappler and 
Charles H. Merillat, doing business as the firm of Kappler & Merillat, 








24 Charles j. kappler Et al. vs. jIm anLy Sumpter et al. 


petitioners-, vs. Jim Andy Sumpter and Scott Taylor Sumpter, by 
their Guardian and Next Friend, Jacob C. Good and Jacob I). 
Sumpter, Defendants. 

KAPPLER & MERILLAT, 

Attorneys for Petitioners. 


Service of copy of above acknowledged this 10th day of March, 
A. D. 1909. 


W. W. WRIGHT, 
Attorney for Defendants. 


42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
41, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 50033 at Law, wherein The 
United States of America, ex relation- Wiley Adams, et als. are Peti¬ 
tioners and James Rudolph Garfield, Secretary of the Interior is 
Respondent, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the city of Washington, in said District, this 
29th dav of March, A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2001. Charles J. Kappler et al. , appellants, vs. Jim Andy Sumpter 
et al. Court of Appeals, District of Columbia. Filed Mar. 29, 1909. 
Henry W. Hodges, clerk. 




RETORN TO WRIT OF CERTIORARI. 


Courtof Appeals, Districtof Columbia 

APRIL TERM, 1909. 

No. 2001. 

No. 4, SPECIAL CALENDAR.* 

CHARLES J. KAPPLER AND CHARLES H. MERILLAT, 
DOING BUSINESS AS THE FIRM OF KAPPLER & 
MERILLAT, APPELLANTS, 

vs. 

JIM ANDY SUMPTER AND SCOTT TAYLOR SUMPTER, 
BY THEIR GUARDIAN AND NEXT FRIEND, JACOB C. 
GOOD AND JACOB D. SUMPTER. 

FILED MAY 1, 1909. 

Supreme Court of the District of Columbia. 

Thursday, February 11, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

\U *1# ^ su 

"V* 'j* 

At Law. No. 50033. 

The United States op America ex Rel. Wiley Adams et al.. 

Petitioners, 

vs. 

James Rudolph Garfield, Secretary of the Interior, Respondent. 

Upon hearing the motion of Jacob D. Sumpter by his Attorney 
Mr. W. W. Wright to vacate the judgment entered herein as to said 
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Jacob D. Sumpter, it is ordered that said motion be and hereby is 
granted, and said judgment is hereby vacated as to said Jacob D. 
Sumpter and for nothing held. 

From the foregoing the Attorneys who filed said cause, Messrs. 
Kappler, Merillat and Jones claim an appeal to the Court of Ap¬ 
peals, and, if said Attorneys are entitled under the law to said 
appeal, the same is allowed by the Court; and, upon motion, the 
penalty of the bond for costs on said appeal is hereby fixed in the 
sum of one hundred dollors ($100.) 


Filed May 1, 1909. J. R. Young, Clerk. 

The United States of America, ss: 

[Seal Court of Appeals, District of Columbia.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between the 
United States of America Ex Rel. Wiley Adams, John Sumpter, 
Amanda Isabel Sumpter; et al., Petitioners, and James Rudolph 
Garfield, Secretary of the Interior, Respondent, Law, No. 50033, 
which suit was removed to the Court of Appeals of the District of 
Columbia by virtue of a special appeal, agreeably to the act of Con¬ 
gress in such case made and provided, a diminution of the record 
and proceedings of said cause has been suggested, to wit: 

The order of said Supreme Court vacating the judgment previously 
entered by it in Law Cause No. 50033, entitled Wiley Adams et al. 
vs. James R. Garfield, Secretary of the Interior, in favor of Jacob D. 
Sumpter. 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Court of Appeals, 
so that you have the same, together with this writ, before the said 
Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the first day of May, in the year of our Lord one 
thousand nine hundred and nine. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Covri of Appeals of the District of Columbia. 

[Endorsed:] Court of Appeals of the District of Columbia. No. 
2001, April Term, 1909. Charles J. Kappler, et al, Appellants, vs. 
Jim Andy Sumpter, et al Writ of Certiorari. Filed Mav 1, 1909 
J. R. Young, Clerk. 


8 


Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, do hereby certify in obedience to the Writ of Certiorari 
hereto attached and returned herewith, that the foregoing is a true 
and correct copy of the order of said Supreme Court vacating the 
judgment previously entered by it in Law Cause No. 50038, entitled 
Wiley Adams et al. vs. James R. Garfield, Secretary of the Interior, 
in favor of Jacob D. Sumpter, passed on the 11th day of February, 
1909, containing the words and figures omitted from the record here¬ 
tofore transmitted to the Court of Appeals of the District of Colum¬ 
bia, in the above-entitled cause. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 1st day of May, A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

[Endorsed:] No. 2001. The United States of America Ex ReL 
Wiley Adams, et al. Petitioners, vs. James Rudolph Garfield Secre¬ 
tary of the Interior, Respondent. Return to Writ of Certiorari. 
Court of Appeals, District of Columbia. Filed May 1, 1909. Henry 
W. Hodges, Clerk. 
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OF THE 

DISTRICT OF COLUMBIA 


APRIL TERM, 1909 


Afo. 2001 


No. 4 Special Calendar 


Chas. J. Kappler and Charles H. Merillat, 
doing business as the firm of 
Kappler and Merillat, Appellants. 

vs. 

Jim Andy Sumpter and Scott Taylor.Sumpter 
by their Guardian and next friend 
Jacob C. Good, and Jacob D. Sumpter, Appellees. 


MOTION TO DISMISS OR AFFIRM 

Come now the appellees, by their.attorneys, and move 
the court to dismiss the appeal herein, or, in the alterna¬ 
tive to affirm the judgment from which said appeal was 
taken, and, for grounds of motion say : 







1. That is apparent on the face of the transcript 
of record that this Court is without jurisdiction to 
entertain the appeal herein for the reason that the 
appellants were not parties to the suit below, nor 
are they aggrieved parties within the meaning of 
Section 226 of the Code of Laws for the District of 
Columbia, governing appeals to this Court from the 
Supreme Court of the District of Columbia. 

2. Appellees heretofore employed W. W. Wright 
as their attorney, by contracts duly executed, to se¬ 
cure for them the restoration of their names to the 
roils of, as well as all the rights and privileges ac¬ 
cruing to members of, the Choctaw Nation or Tribe 
of Indians. 

Suits were instituted in the Supreme Court of the 
District of Columbia, by said W. W. Wright, under 
said employment, praying for a writ of mandam us 
to secure to appellees the rights as aforesaid. 

A similar suit was also instituted by the appel¬ 
lants in the same Court in the names of appellees 
and many other persons praying the same remedy 
or relief, being suit at Law No. 50,033, in which suit 
appellees, Jim Andy Sumpter and Scott Taylor 
Sumpter, by their guardian, Jacob C. Good, and 
through their attorney, W. W. Wright, intervened 
before judgment and asked that they be permitted 
to withdraw from said suit, and appellee Jacob D. 
Sumpter, through his attorney W. W. Wright, 
intervened after judgment and moved that judg¬ 
ment in his favor in said suit be vacated. 

The motions of appellees were granted, and a 
special appeal granted appellants, by this Court, 
from the orders of the Court below granting said 
motions. 

No exceptions whatever were taken by appellants 
to any ruling of the trial court; no requests for find¬ 
ings of ultimate facts were submitted upon which an 
exception could have been reserved upon refusal by 
the said Court to so find. The transcript of record 
contains no bill of exceptions of any kind ; it con- 
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tains no special verdict or agreed statement,of facts 
signed by the parties or by their attorneys, but 
simply contains the motions of appelllees and 
copies of certain papers and affidavits filed 
in the cause which were designated by ap¬ 
pellants to the Clerk and which are certified by the 
Clerk to be correct copies of papers filed in cause 
No. 5 °»° 33 * At Law, but otherwise not identified, 
and the order of the Court entered on the motion 
of Appellees Jim Andy Sumpter and Scott Taylor 
Sumpter. The proceedings shown in the transcript 
of record are not even certified to by the trial court. 

In such a state of the record the action of the 
trial court is not here open for review ; and the de¬ 
termination by that Court, in the absence of errors 
of law committed by it in the course of the trial, 
properly reserved by exceptions, is conclusive. 

The transcript of record contains no order or' 
judgment as to the appellee, Jacob D. Sumpter, 
and the motion must therefore be sustained as to 
to him. 

3. That it appears from the face of the trans¬ 
cript that the names' of appellees have already 
been restored to the rolls of the Choctaw Nation ; 
therefore there remains nothing to be done in be¬ 
half of appellees in Law Cause, No. 50,033, and a 
reversal of the action of the trial court granting the 
motion of appellees would be a vain thing from 
which no practical result can follow. 

4. In any event, it is manifest that the appeal 
herein was taken for delay only, and that the ques¬ 
tion on which the jurisdiction and right of review 
depends is so manifestly frivolous as not to require 
further argument. 


SLEMAN & LERCH, 

Attorneys for Appellees. 
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BRIEF 


I. This Court is without jurisdiction to entertain this 
appeal for the reason that the appellants were not parties 
to the suit below, nor are they aggrieved parties within the 
meaning of Section 226 of the Code of Laws for the Dis¬ 
trict of Columbia governing appeals to this Court from the 
Supreme Court of the District of Columbia. 

Section 226 of the Code reads as follows: 

Any party aggrieved by any final order, judgment, 
or decree of the Supreme Court of the District of 
Columbia, or of any justice thereof, may appeal there¬ 
from to the said Court of Appeals; and upon such 
appeal the Court of Appeals shall review such 
order, judgment or decree, and affirm, reverse or 
modify the same as shall be just, except as pro¬ 
vided in the following sections. Appeals shall also 
be allowed to said Court of Appeals from all inter¬ 
locutory orders of the Supreme Court of the Dis¬ 
trict of Columbia, or by any justice thereof, where¬ 
by the possession of property is changed or af¬ 
fected, such as orders for the appointment of 
receivers, granting injunctions, dissolving writs of 
attachment and the like; and also from any other 
interlocutory order, in the discretion of the said 
Court of Appeals, whenever it is made to appear to 
said court upon petition that it will be in the inter¬ 
est of justice to allow such appeal. 

It is apparent from a reading of this section of the code 
that appeals which may be allowed by the Court of Ap¬ 
peals in the exercise of its discretion are limited, as in the 
case of appeals which may be prosecuted as a matter of 
right, to parties aggrieved. 

In Encyclopaedia of Pleading and Practice, vol. 2, page 
168, it is stated to be the law— 

“Where the statute vests the right of appeal in 
parties aggrieved,’ it intends parties to the original 
proceedings in which the appeal is taken. A 
stranger to the record cannot appeal therein.” 
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The distinction between statutes using the words “par¬ 
ties aggrieved” and “persons aggrieved” is pointed out 
upon pages 168 and 169 of the same volume. See also 
cases cited on page 169. 

Also see Robinson vs. Board of Commissioners, 37 
Ind. 333, 335- 

2. The second ground assigned in support of the mo¬ 
tion to dismiss, to wit, that the record is defective in that 
it presents no question for review by this Court is suffi¬ 
ciently stated in the motion. 

It is submitted that under the state of the record herein 
the action of the trial court is not here open for review, and 
the determination by that court, in the. absence of errors of 
law committed by it in the course of the trial properly re¬ 
served by exceptions, is conclusive, 

Metropolitan R. R. Co. v. Macfarland, 

195 U. S. 322; 49 L. E. 219, and cases cited, 

and for this reason the appeal should be dismissed. 

It is apparent upon the face of the record that there has 
been no order, or judgment, affecting the rights of Jacob 
D. Sumpter incorporated in the transcript and there being 
no such order before this Court for review there is nothing 
upon which the Court can act and this motion must be 
sustained as to him. 

Even should it be possible, in any view of the case, to 
sustain the right of review by appeal under the record filed 
herein, it is submitted that the findings of the trial court 
in this case are conclusive. 

Dower vs. Richards, (131 U. S. 658.) 

Shelley vs. Westcott (23 Appeals D. C. 1 35-) . 

Neely etc., Co. vs. Browning (23 App. D. C. 84.) 
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3. It appears from the face of the transcript of 
record that the names of appellees have already been re¬ 
stored to the rolls of the Choctaw Nation. It therefore 
follows that nothing remains to be done in behalf of the 
appellees In Law Cause No, 50,033. 

“It may be stated as a general rule that the ex¬ 
istence of an actual controversy is an essential 
requisite to appellate jurisdiction.” 2 Cyc. 533. 

Pelham vs. Rose, (p Wallace 103 , 19 L. E. 602.) 


“Hence it is not within the province of the ap¬ 
pellate courts to decide abstract or hypothetical 
questions, disconnected from the granting of actual 
relief, or from the determination of which no prac¬ 
tical result can follow. 3 Cyc, 533. 

Pelham vs Rose, (p Wallace 103, 19 L. E. 602) 

4. The conclusion of the trial court upon the facts 
being final, and there being no question of law reserved for 
review, it necessarily results that, in contemplation of law, 
the appeal was taken for delay only, and that the question 
on which the jurisdiction and right of review depends is so 
manifestly frivolous as not to require further argument. 

Respectfully submitted, 

SLEMAN & LERCH, 

Attorneys for Appellees. 
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APRIL TERM, 1909 . 
No. 2001 . 


CHARLES J. KAPPLER AND CHARLES H. MER- 
ILLAT, DOING BUSINESS AS THE FIRM OF 
KAPPLER & MERILLAT, APPELLANTS, 


vs. 

JIM ANDY SUMPTER AND SCOTT TAYLOR 
SUMPTER, BY THEIR GUARDIAN AND 
NEXT FRIEND JACOB C. GOOD, AND JACOB 
D. SUMPTER, APPELLEES. 


Brief on Motion to Dismiss. 


KAPPLER & MERILLAT, 

Attorneys for Appellants. 
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APRIL, TERM, 1909 . 
No. 2001 . 


CHARLES J. KAPPLER AND CHARLES H. MER- 
ILLAT, DOING BUSINESS AS THE FIRM OF 
KAPPLER & MERILLAT, APPELLANTS, 


vs. 

JIM ANDY SUMPTER AND SCOTT TAYLOR 
SUMPTER, BY THEIR GUARDIAN AND 
NEXT FRIEND JACOB C. GOOD, AND JACOB 
D. SUMPTER, APPELLEES. 


BRIEF ON MOTION TO DISMISS. 

t 

The appeal before the court had its origin in two mo¬ 
tions. The first motion, filed January n, 1909 (Rec., 
p. 7 ), three days after judgment in mandamus (Rec., 
p. 6 ) had been issued in favor of all the parties to the 
cause in which the motion was made, No. 50 , 033 , except 
Jim Andy, and Scott T. Sumpter (the court at the re¬ 
quest of W. W. Wright having held up entry as to these 
two) was signed “William Wright, aattorney for above- 
named petitioners.” It alleged the attorneys of record 
for the petitioners were not their attorneys and that said 
Wright was their authorized attorney. Attached to, as a 
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part of the motion, were certain contracts claimed to show 
the authority of said Wright. These contracts are of 
date some weeks later than the suit filed by appellants, 
as shown by the file marks and docket entries. The mo¬ 
tion asked leave for the Sumpters to withdraw in order 
that their rights might be adjudicated in suits filed by W. 
W. Wright a year or more after appellants’’ suit. The 
second motion (Rec., p. 13) was signed “Jacob D. Sump¬ 
ter, by W. W. Wright, attorney.” It was filed after 
judgment in mandamus had been obtained by appellants 
in favor of Jacob, and sought to vacate the judgment. 
The grounds were substantially the same as in the first 
motion. There was filed by said Wright an affidavit of 
himself, stating “affiant believes Kappler & Merillat are 
acting without any proper authority in the matter” (p. 9). 
Also an affidavit by Jacob Good, as guardian of the 
minors, averring he never employed Chilion Riley or 
Kappler & Merillat or authorized anyone else to employ 
them (p. 16) and that he never authorized any other 
attorney to bring suit. There were filed in opposition to 
the motion and affidavits certain affidavits by Chilion 
Riley and Chas. M. Fechheimer, of Oklahoma, and Chas. 
H. Merillat, one of the appellants. One Fechheimer 
affidavit averred Good had employed Fechheimer as at¬ 
torney to secure restoration of the parties to the rolls and 
that he had informed said Good he had employed appel¬ 
lants’ firm to assist him at Washington, in all cases of 
this nature and that they would attend to all proceedings 
necessary at Washington. It further said appellants had 
full authority to bring the suit. The affidavits raised 
issues of fact and for details thereof reference is made to 
the statement of the case in the original brief. The affi¬ 
davit of Chas. H. Merillat concluded (return to certh- 
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orari) : “Deponent is willing under proper proceedings 
that these matters may be investigated and the truth 
thereof determined.” There is neither affidavit nor mo¬ 
tion of any kind in the case signed by Jacob D. Sumpter. 
There are two contracts in the record with reference to 
him, one signed by his son John, as Jacobs’ agent with 
Riley & Reeder, attorneys associated with appellants, of 
date prior to the appellants’ suit, and one purporting to be 
signed by Jacob D. Sumpter, of date subsequent to ap¬ 
pellants’ suit. The court passed orders permitting with¬ 
drawal of the minors and vacating the judgment as to 
Jacob Sumpter, the orders reciting that each was made 
“upon hearing the motion of-by their attor¬ 

ney, Mr. W. W. Wright,” and further reciting that from 
the foregoing the attorneys who filed said cause, Kappler 
& Merillat, claim an appeal to the court* of appeals, and 
the same is allowed if the attorneys are entitled to an 
appeal. 

The transcript shows that the record on appeal was 
designated and due notice of the designation served on 
and service asknowledged by “W. W. Wright, attorney 
for defendants.” The designation directed the clerk of 
the court to prepare the record for appeal and to include 
among others “Full copies of papers and pleadings filed, 
or part of the cause of date on or subsequent to the special 
appearance January n, 1909 , of W. W. Wright.” The 
record is certified by the clerk to be a true and correct 
transcript, according to the directions or designation. 

The first point raised by the motion to dismiss is 
whether or not there is a record here for the court to 
consider, the contention of appellees being there is none 
because the affidavits are not incorporated in a bill of 
exceptions or agreed statement. The record shows the 
order was passed “upon hearing the motion.” The 
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“docket entries” were designated and appear at page 5 
and accord with the statement in the court’s order (p. 22 ) 
that the order was made “upon hearing the motion” and 
show affirmatively there was no trial had or testimony 
taken. Incidentally it may be said the docket entries 
file marks show the affidavits objected to to be filed in 
the cause and in respect of the motion (Rec., p. 18 ). 

Conceding for the purposes of present argument only 
that the affidavits are. no part of the record appellants 
contend that the orders in the cause below must be re¬ 
versed on the record exclusive of the affidavits. The 
motion and orders and appeal surely are proper records 
on appeal. They alone call on this court to reverse the 
court below and remand the cause. i.< Because the mo¬ 
tion appears to have been filed by a stranger in the cause. 
2 . Because the order was granted improvidently and 
without a motion to substitute an attorney in the stead of 
the attorneys of record and a rule to show cause issued 
on said motion; and 3 . Because the notation of appeal 
attempted shows the attorneys of record to have been 
then and there opposing the motion and the orders ap¬ 
pealed from. 

It will be noted that the record nowhere shows Jacob 
D. Sumpter even aware of the Wright motion, and that 
Jacob Good does not appear on the motion papers or 
anywhere save in an affidavit filed a week after the mo¬ 
tion. The law is settled that the attorney of record solely 
controls a cause until substituted or removed and that an 
allegation he appears without authority must bp under 
oath of the party to the cause. 

Boykin vs. Holden, 6 La. Ann., 120 . 

Execution of a judgment was sought to be enjoined 
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on allegations; the attorney who had appeared and con¬ 
fessed judgment had no authority to represent the party 
seeking to enjoin. 

Held: The oath is taken by the party's attorney at 
law, to the best of his knowledge and 'belief. In repu¬ 
diating the appearance made for him it was his duty to 
support his assertion by his own oath. 

Board of Commissioners vs. Younger, 29 
Cal., 149 . 

“A party to an action may appear in his own proper 
person or by attorney, but he cannot do both. If he ap¬ 
pears by attorney he must be heard through him, and it is 
indispensable to the decorum of the court, and the true 
and orderly conduct of a cause that such attorney shall 
have the management and control of the action and his 
acts go unquestioned by any one except the party whom 
he represents. So long as he remains attorney of record 
the court cannot recognize any other as having the man¬ 
agement of the case. If the party for any cause becomes 
dissatisfied with his attorney the law points out a remedy. 
He may move the court for leave to change his attorney 
as provided by the act concerning attorneys. Until that 
has been done, the client cannot assume control of the 
case. While there is an attorney of record, no stipula¬ 
tion as to the conduct or disposal of the action should 
be entertained by the court unless the same is signed or 
assented to by such attorney. 

We think therefore that sufficient authority was shown 
in the attorneys here and that the rule was properly dis¬ 
charged. 


Mott vs. Foster, 45 Cal., 72 . 





Where a party has an attorney of record such attorney 
has the exclusive control and management of the case, 
and a grant of time filed by the party will be disregarded 
by the court. 

Weeks on Attorneys, Sec. 220 , p. 457 . 

“The attorney has the free and full control of a case, 
in its ordinary incidents, and as to those incidents is 
under no obligation to consult his client.” 

2 . The motion and order were improvident, for settled 
practice requires where it is claimed an.attorney of record 
is unauthorized that a motion be filed for a rule requiring 
the attorney to show his authority and that a rule be laid 
on. the attorney to show cause why another attorney 
should not be substituted in his stead or the cause dis¬ 
continued; also, if the return or answer raise a question 
of facf that the same be tried upon issues raised. 

Howe vs. Anderson, 12 Ky. L. Rep., 382 ; 14 
S. W. 216 . 

“The authority of an attorney to prosecute an action 
will not be inquired into, in the absence of a rule against 
him to show his authority.” 

Hardin vs. Ho-yo-po-nubbys, Lessee, 27 Miss., 

578- 

The suit was by a Chickasaw Indian to recover certain 
land. The opinion says as to the part material in the 
instant case: 

First. At the instance and upon the affidavit of the 
defendant below, the attorneys for the plaintiff were re¬ 
quired, by rule of court, to show their authority for insti- 
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tuting the action. In answer to the rule, they showed that 
they did so under an employment by one Ayres, who'pur¬ 
ported to act as the agent of the plaintiff, and had a power 
of attorney. * * * The court held this as showing 

a sufficient authority in the attorneys to institute the suit, 
and discharged the rule, to which the defendant excepted. 

It is true, as is urged in behalf of the plaintiff in error, 
that there was not sufficient evidence shown to prove the 
power of attorney according to strictly legal rules; and 
if it had been necessary to the suit as a muniment of 
title, or to make out the plaintiff’s case in the usual and 
regular course of proceeding, the proof of its execution 

would have been insufficient to admit it in evidence. But 

> * 

the strict rule of proof is not applicable to the matter 
under consideration. 

An attorney is an officer of court, and responsible to 
the court for the propriety of his professsional conduct. 
* * * He is permitted, by almost universal practice 

in this country, to do so under verbal retainer, and it is 
only in cases of clear want of authority or abuse of his 
privilege that he is held to be incompetent to institute a 
suit or to represent a party in court. The presumption is 
in favor of his authority, although he may be required to 
show it. Yet if he acts in good faith and the want of 
authority is not manifest, he will not be held tb have acted 
without authority, because it is not shown according to 
strictly legal rules. If this were not so the greatest in¬ 
convenience in practice would' continually occur both to 
clients and attorneys. * * * All that is required to 

be shovm in such cases in the first instance is, that the 
attorney has acted in good faith and under an authority 
appearing to be genuine, though informal. It then de¬ 
volves upon the party impeaching the authority to show 
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by positive proof that it is invalid, and insufficient sub¬ 
stance. McKiernan vs. Patrick, 4 How., 333; Rogers vs. 
Parks, Lessee, 4 Humph., 480. 

Hughes vs. Osborn, 42 Ind., 450. 

Upon affidavit filed by the defendant a rule was laid on 
counsel for plaintiff to show his authority for prosecut¬ 
ing the action. Held, an affidavit of the plaintiff’s agent 
that he was directed by the plaintiff to cause suit to be 
brought and that he employed the attorney in pursuance 
of such direction was a sufficient showing of authority. 

In McKieran vs. Patrick, 4 How. (Miss.) 333, a mo¬ 
tion for a rule to show cause and authority was made and 
this was held proper with a trial of the issue if one should 
be raised. 


Williams vs. Uncompahgre Canal Co., 13 
Colo., 469. 

“The proper practice for determining a controversy as 
to whether an attorney is authorized to appear is by rule 
of court against him to show his authority. Such rule 
will not be granted except on pritna facie showing of want 
of authority. The rule being granted the attorney is at 
liberty to show cause against the same by answer and 
evidence.” 

In Dillon vs. Hand, 15 Colo., 375, it was held that 
such issue might be determined by or under the direction 
of the court as other issues of fact. 

To the same effect is Lynn vs. Glidwell, 8 Yerg 
(Tenn.) 1, which also holds that the court sees no reason 

“why a jury might not try the fact of authority, upon an 
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issue properly made to try it” The court said laying the 
party'(the attorney) under a rule is the better and safest 
way or practice to bring forward the question. Grounds 
must be laid in the first place for the rule, said the court. 

Alspaugh vs. Jones, 64 N. C., 29. 

Whether one who has assumed to act as attorney for 
another, was authorized to do so is, under proper instruc¬ 
tions from the court, a question of fact for the jury. 

In King of Spain vs. Oliver, 2 Washington C. C., 429, 
it was held that where the defendant insisted upon it it 
was proper that the court should lay a rule on the plain¬ 
tiff’s attorney to file his warrant of attorney or show his 
authority, the mode of procedure to be adapted to the 
necessities of the case. 

In Rogers vs. Park, 4 Humph. (Tenn), 482, likewise 
a rule was laid upon the attorney by the court to produce 
his authority. The court held that strict proof was not 
required; that “any written communication, by letter or 
otherwise, giving the authority, or recognizing it, has 
been held to be sufficient, as would any parol proof of 
the same fact, as all the court asks, in addition to the 
attorneys’ official responsibility, is such proof as will raise 
a reasonable presumption of the existence of the au¬ 
thority.” 

Hirshfield vs. Landman, 3 E. D. Smith (N. 
Y.) 208. 

An attorney who assumes to appear for a party must, 
if required, prove his authority. A parol authorization 
is sufficient* And the attorney is himself a competent 
witness to prove it. The proper time to require proof of 
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the attorneys’ authority is upon the appearance, before 
, joining issue and going to trial. 

See also 

Weeks on Attorneys, p. 437, et seq. 

State vs. Houston, 3 Harr. (Del.) 19. 

Reed vs. Curry, 35 Ill., 536. 

Admitting it to be good practice to require a motion 
and a rule to show cause before any one save the attorney 
of record can be heard this court has passed on an analo¬ 
gous case that must control disposition of the present ap¬ 
peal. I11 Dist. of Col. vs. Bakersmith, 18 App. D. C., 574, 
upon motion supported by affidavit, and there being no 
counter affidavit filed, the court below passed an order to 
compel inspection of a District record in a tort action. 
The District appealed on the ground no such right existed 
in aid of a negligence suit against itself and not even on 
appeal objected to the order as improvident. The learned 
Chief Justice Alvey, however, a master of legal practice, 
reversed the decision below, upholding the substantial 
point raised by appellee, but declaring the order improvi- 
dently issued and that the proper procedure was by a mo¬ 
tion to require defendant to show cause why inspection of 
the record should not be permitted and counsel went 
below and followed the procedure prescribed. An ex¬ 
amination of the transcript of record in that cause shows 
that it consisted of the declaration, plea, joinder in issue, 
motion for inspection, notice of motion, affidavit of 
counsel for the motion, order for inspection, order allow¬ 
ing special appeal and the usual certification of the record 
by the clerk. There was not even a designation of the 
record attempted. In the instant case the affidavit of Chas. 
H. Merillat shows that below he suggested appropriate 
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proceedings be taken to determine the fact as to his au¬ 
thority. 

Second. The affidavits and the entire transcript, how¬ 
ever, as matter of fact, constitute the record. Where 
there has been no trial and no evidence taken there is no 
necessity for a bill of exceptions. This is consistent with 
Hallowell vs. Darling, decided by this court at this term. 
The cases cited by appellees are apposite where there has 
been a trial, whether by court or jury, of an issue of fact 
but have no application where what was done was wholly 
upon motion. The proper practice would have been, as 
authorities heretofore cited show, for a rule to show 
cause to have issued upon personal application of appel¬ 
lees, and, upon coming in of the answer to the rule, if a 
question of fact was raised, (as the affidavits and counter 
affidavits establish) for issues to have been framed and 
the same determined by a jury. 

The answer otherwise would have been conclusive, 
Arnold vs. Carter, 19 App. D. C., 259. Had this course 
been pursued the affidavits of Charles H. Merillat would 
have been a sworn answer supported by affidavits. Not 
having been pursued we submit in the irregular state of 
the pleadings made by appellees’ motions and affidavits 
the appellants pursued the proper course in filing counter 
affidavits and in suggesting, at the close of Mr. Merillat’s 
affidavit, as that of a party to be prejudiced or aggrieved 
by the proceeding, that proper proceeding be had to de¬ 
termine the verity of the variant averments as to the facts 
as to.appellants’ authority to prosecute the suit. Weeks on 
Attorneys, Sec. 218, p. 445. The affidavits being filed in 
answer to the motion and so appearing under the clerk’s 
certificate there is an entire, proper and complete record 
under the state of the pleadings as formulated by ap- 
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pellees. The designation of record was the usual mode 
prescribed by equity practice and was proper in order not 
to bring up the entire mandamus proceedings, irrelevant 
to the present inquiry, and in order that the Court of 
Appeals might be enabled to understand intelligently the 
whole case and be as free as possible, as suggested several 
times in its opinions, from having to wade through a mass 
of irrelevant matter, wasting the court’s time and bur¬ 
dening the parties with unnecessary expense. Adoption 
of the mode followed was appropriate in mandamus since 
it anciently was an equity writ as well as a common law 
writ. Merrill on Mandamus, Sec. 3. 

Barbour vs. Paige Hotel Co., 2 App. D. C., 174. 

The affidavits in an attachment proceeding, by virtue 
of the statute relating to such proceedings, become a part 
of the record on appeal as much as the pleadings, without 
a bill of exceptions or agreed statement. 

Evans vs. Humphreys, 9 App. D.C., 395. 

“It is objected on behalf of the appellee that the trans¬ 
cript of record filed here is defective, and that it contains 
no bill of exceptions on which we can review the rulings 
of the court below in the case. But the questions raised 
by the appellant do not require a bill of exceptions. The 
purpose of a bill of exceptions as has been frequently 
stated, is to make that a matter of record which other¬ 
wise would not appear on the record. But when the ques¬ 
tions raised already sufficiently appear from the plead¬ 
ings and proceedings of record, no such bill of excep¬ 
tions is necessary.” 

State vs. Vanderbilt, 116 Ind., 11. 
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On a claim made the affidavit (showing the charge on 
which trial was had) could not be considered because not 
in the bill of exceptions, held, that what is a part of the 
record without a bill of exceptions need not be embraced 
in the bill. 

Reed vs. Curry, 35 Ill., 53. 

It will be presumed attorneys are authorized to sue 
until the contrary is shown and the court may properly 
permit a counter affidavit to be filed in opposition to a 
motion to vacate a judgment on the ground the suit was 
brought without authority of the plaintiff. 

Appellants direct special attention to the aptness of the 
foregoing as to Jacob D. Sumpter. 

Buddee vs. Spengler, 12 Colo., 216. 

Where an affidavit stands in place of a pleading it is 
properly included in the record. 

Ency. PI. & Pr., vol. 2, p. 267. 

On appeal from an order the transcript on appeal 
should consist of certified copies of the notice of appeal, 
the order appealed from and the papers on which the 
court acted. 

The only proper office of the affidavit was to show 
probable cause for the issuance of a. rule, Lynn vs. Glid- 
well, 8 Yerg (Tenn.) ; Hughes vs. Osborn, 42 Ind., 450. 

They were not competent evidence to prove the truth 
of the allegations. They were but of the same grade as 
hearsay evidence and simply a basis for an ! issue and 
competent testimony. 

Maples vs. Hoggard, 58 Ga., 315. 
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Pickering vs. Tounsend, 118 Ala., 361. 

Cyc., vol. 2, p. 35. 

Third. Appellees also move to dismiss because appel¬ 
lants are not parties to the record and not parties ag¬ 
grieved. Appellants contend that had the appellees fol¬ 
lowed proper practice in their motions the right of appeal 
would be manifest. By having adopted an irregular and 
improper practice they cannot prevent an appeal which 
would have been granted and regarded as almost matter 
of course had appellees endeavored by lawful and regular 
modes to have gained their object. They cannot by in¬ 
direction gain an end they could not achieve by direction. 
Such is opposed to legal maxim. 

The real purpose of the motions as disclosed on their 
face was to prevent appellants appearing as attorneys 
procuring or retaining judgments in favor of appellees. 
As shown heretofore, appellees could not lawfully and 
properly appear save by first moving under their own 
oath to remove appellants or substitute other attorneys. 
A rule to show cause on appellants was necessary. Not 
having been resorted to, appellants, as they sought 
nothing save to defeat the motions actually made, were 
under no duty except to oppose the moving parties, which 
the record shows they did. Had a rule to show cause 
issued and appellants responded asserting their authority, 
would they not have been proper parties aggrieved, 
proper appellants, to an order, just or unjust, removing 
them and substituting other attorneys? This being the 
real substantive issue, have appellants any less right of 
appeal because of the illegal and improper practice 
adopted? We submit the statement of the question car¬ 
ries with it the answer. 

Appellants submit that any person having a substantial 
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interest in a controversy and who is prejudiced by the 
action of the lower court, has a right of appeal, and 
that the organic act of this court protects his right. 
Section 7 of the act creating the court reads in part 
that appeals shall lie “also from any other interlocutory 
order in the discretion of said Court of Appeals when¬ 
ever it is made to appear to said court upon petition that 
it will be in the interest of justice to allow such appeal.” 

We believe the true rule is as stated in Green vs. Black- 
well, 32 N. J. Eq., 772: J 

“This right (of appeal) belongs to every per¬ 
son in a legal sense aggrieved. Now, not only are 
those persons so aggrieved whose individual, pe¬ 
culiar rights are invaded, but also those whose 
representative claims are assailed. Whoever 
stands in a cause as the legal representative of 
interests which may be injuriously affected by the 
decree made is, within the meaning of these laws, 
aggrieved, and may appeal. The form of the 
suit in which the alleged error has been committed 
cannot detract from the grievance, and so cannot 
impair the right to redress.’’ 

In Williams vs. Morgan, in U. S., 684, the Supreme 
Court held that persons incidentally interested in some 
branch of a case may be allowed to intervene for the pro¬ 
tection of their interests and appeal from decrees ad¬ 
versely affecting them. 

The interests of appellants in this appeal are made 
manifest by the very motions themselves. 

It is true that there are cases in which appeals have 
been dismissed because the parties were not parties to the 
record and had no appealable interest. Of this class are 
Hallam vs. Oppenheimer, 3 App. D. C., 329, in which 
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it was held that equity court trustees to sell have no right 
of appeal from a court order refusing ratification of a 
sale, the ground being the sale was by the court through 
ministerial officers thereof. The distinguishing case of 
Arnold vs. Carter, 19 App. D. C., 259, however, shows 
that where the person not party to the record below has a 
substantial interest in the order appeal from the appeal 
will be entertained. Arnold claimed to have been em¬ 
ployed as solicitor by certain persons interested in parti¬ 
tion of an estate, these parties, however, denying his 
employment (p. 264). The court held he had been sub¬ 
jected to jurisdiction of the court by an order passed in 
the cause and hence had right of appeal and reversed the 
decision below on the ground of a lien Arnold was en¬ 
titled to on the distributive share of his clients in the 
proceeds of sale. 

In Mitchell vs. Evans, 18 App. D. C., 254, this court 
went further and held that where the attorney had de¬ 
posited cash in lieu of a bond on appeal and where on 
return of the mandate an order of court was made sub¬ 
jecting the deposit to payment of the judgment an appeal 
lay, the affidavit of the attorney was considered, and 
while the client’s name was used in the appeal, it would 
be considered the appeal was by the real party in interest, 
the attorney using the name of the client as his repre¬ 
sentative. The dissent was because the attorney had not 
used his own name. 

In Louden vs. Louden, 65 How. Pr. (N. Y.), 411, 
before return day of a motion for alimony and counsel 
fees reconciliation occurred. The court ordered a coun¬ 
sel fee paid, which order was vacated by another judge 
on affidavit of the husband and wife alleging the attorney 
instituted the cause without authority, although counter 
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affidavits showed the wife had the petition 24 hours, and 
in the absence of the attorney swore to it before a notary. 
On appeal the order of vacation was reversed and it was 
held the attorney had a right of appeal, and while dis¬ 
cretionary, the order affected a substantial right. 

The principle to be extracted from Frey vs. Shrews¬ 
bury, 58 Md., 151; South’s Heirs vs. Hay, 3 Bibb, 523 ; 
Peck vs. Peck, 23 Hun. (N. Y.), 312, and the cases 
heretofore cited, is that whenever the order appealed 
from prejudices the substantial rights of a person an 
appeal lies though the person be not a formal party to 
the cause below. 

“Where the determination of the appeal may seriously 
affect the interests of those not parties, it is proper for the 
appellate court to allow them to intervene and be heard. 

Parker vs. State, 132 Ind., 420; 

Haniford vs. Kansas City, 103 Mo., 180. 

The Ency. PL & Pr., Vol. 2, p. 161, says: “An ap¬ 
pealable interest exists when the judgment so affects a 
party to the record that he would derive a substantial 
benefit from its modification or reversal.” 

See also Brooks vs. Dixey, 72 Ind., 327. 

The suit prosecuted by appellants created, or rather 
created for appellees upon its successful termination, 
shares in tribal lands and tribal funds. By act of Con¬ 
gress, cited on page 13, attorneys employed by appellees 
were given a lien on these lands and funds, the amount 
of the lien and on which it should operate being left to 
the Secretary of the Interior. Prior to this attorneys 
could not bind appellees’ lands or funds by any agree¬ 
ment, the Curtis Act of July 28, 1898 (30 Stat., 495), 
reading: Sec. 11. Provided further, that the lands al- 
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lotted shall be non-transferable until after full title is 
acquired and shall be liable for no obligations contracted 
prior thereto by the allottee,” and Sec. 15 of the Choctaw- 
Chickasaw agreement approved July 1, 1902 (32 Stat., 
641), providing: “Lands allotted to members and freed- 
men shall not be affected or encumbered by any deed, 
debt or obligation of any character contracted prior to the 
time at which said land may be alienated under this act.” 

The Secretary of the Interior has no power to make 
an issue and compel persons to testify under oath and no 
means of determining save from the record who are at¬ 
torneys. The order of the court below made on a motion 
alleging appellants were not attorneys for appellees could 
not but prejudice appellants, and appellees by their very 
motions are estopped in good conscience to claim to the 
contrary. 

Appellees contend for their right to discontinue their 
suits at any time. They must adopt legal modes, and 
also not do injustice to others. Appellants are entitled 
to maintain the integrity of the Jacob Sumpter judgment 
and to press as to Jim Andy and Scott Sumpter so long 
as attorneys of record. The appellees even if properly 
before the court had no absolute right of dismissal and 
the cases cited in the authorities quoted on appellees' 
brief so state. Appellees could not lawfully prejudice 
appellants by refusing to take judgments they were en¬ 
titled to and which are beneficial. In Stevens vs. R. R., 
4 Fed. 97, the court said the right of a plaintiff to dis¬ 
miss his bill without prejudice was not an absolute and 
unqualified right. It would not be allowed where it 
would prejudice the defendant. This exception might 
arise out of any proceeding in the cause and “may be 
based on the nature of the defense, the condition of the 
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pleadings, the agreement of the parties or any circum¬ 
stances apparent in the record which shows that it would 
be inequitable to allow the dismissal.” 

See to the same effect the opinion of Judge Taft in 
City of Detroit vs. Detroit Ry. Co., 55 Fed., 572. 

As to the suggestion the Secretary has already restored 
the parties it may be said in passing there is some ques¬ 
tion or doubt as to the Secretary’s jurisdiction to do this 
in view of the fact that the statute says the rolls shall 
be closed on March 4, 1907, and closes the Secretary’s 
authority (though not that of the courts) on that date 
and as to whether a careful title examiner would pass a 
title with this doubt at the basis of the right to the allot¬ 
ment. But this is beside the mark for the issue here is 
not the merits of the suit but of an order affecting the 
attorneys. 

One question remains as to costs and that we think is 
disposed of in Campbell vs. Western, 3 Paige (N. Y.),, 
124, which holds that if a party permits an improper pro¬ 
ceeding to be carried on in his name and he is subjected 
to costs he must look to the party whom he has permitted 
thus to use his name for his indemnity. " 

Respectfully submitted, 

Kappeer & Merieeat, 
Attorneys for Appellants. 



OF THE 


DISTRICT OF COLUMBIA 

APRIL, TERM, 1909 


No. 2001 


Chas. J. Kappler and Charles H. Merillat, 
doing business as the firm of 
Kappler and Merillat, Appellants. 

vs. 

Jim Andy Sumpter and Scott Taylor Sumpter 
by their Guardian and next friend 
Jacob C. Good, and Jacob D. Sumpter, Appellees. 


Appellees' Brief in Reply to Appellants' 
Brief on Motion to Dismiss 


SLEM AN & LerCH, 
Attorneys for Appellees. 




1 & 











(tart of Appeals 

OF THE 

DISTRICT OF COLUMBIA 

APRIL TERM, 1909 


No. 2001 


Chas. J. Kappler and Charles H. Merillat, 
doing business as the firm of 
Kappler and Merillat, Appellants. 

vs. 

Jim Andy Sumpter and Scott Taylor Sumpter 
by their Guardian and next friend 
Jacob C. Good, and Jacob D. Sumpter, Appellees. 


Appellees' Brief in Reply to Appellants' 
Brief on Motion to Dismiss 


I. The appellees' motion to dismiss is based first upon 
the lack of jurisdiction in this court to entertain an appeal 
taken by a person not a “party" or “party aggrieved" 
within the legal meaning of those terms in the court 
below. 


f 


Appellants do riot meet this issue. They argue that 
their peculiar situation in this case is due to the form of 
procedure adopted by appellees in the court below, to 
which they never objected until :the hearrngtin this court, 
but which, nevertheless, we will-establish was 7 proper. 

Can this question of practice be raised for the first 
time on appeal? We submit that it cannot, and the cases 
cited below will be found directly in point supporting our 
view. 

Wiggins vs. Gray, 24 How. 303. 

Newell, Admr. vs. Humphrey, 37 Vt., 265. 

Brown vs. Waterman, 10 Cush. (Mass.), 117. 

People vs. McLean, 80 N. Y., 254, 260. 

Marine Bank vs. Fulton Bank, 2 Wall., 252. 

McGowan vs. Elroy, 28 Appls. D. C„ 188. 

Hutchins vs. Maneely, 11 Appls. D. C., 88. 

Even if it could be so raised the question is one en¬ 
tirely within the discretion of the lower court and not 
reviewable here. 

Wiggins vs. Gray, 24 How., 303. 

King of Spain vs. Oliver, 2 Washington, C. C., 
429. 

This is not an appeal from an order denying appel¬ 
lants the right to make themselves “parties.” They ap¬ 
peal, however, as “parties aggrieved,” although they 
never made an attempt to make themselves parties. If 
they desired to 'become parties, they should have inter¬ 
vened and become such by proceedings properly presented 
to the court below. 

Note 2 Encyc. U. S. Sup. Ct. Reports (Vol. 2, 
P* 5 2 )- 

Ex parte Cockroft, 104 U. S., 578- 

Ex parte Cutting, 94 U. S., 14. 
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The Supreme Court of the United States in Ex parte 
Cockcroft, 104 U. S., p. 578, in passing upon this precise, 
question, said: 

“Inasmuch, therefore, as the petitioner was not 
made a party to the suit, either by an express or¬ 
der of the court to that effect or by being treated 
as such, his application for an appeal was properly 
derived. This case cannot be distinguished in 
principle from that of Ex parte Cutting, 94 U. S., 
14 .” 

Appellants cite cases in some States which are more 
liberal and extend the right of appeal to others than those 
who are “parties” to the proceedings below. The force 
of this class of cases was fully argued before the Su¬ 
preme Court in the cases referred to above, and the de¬ 
cisions state the rule adopted, and therefore to be fol¬ 
lowed in this District. An examination of the Cutting 
case discloses that the same contentions were made to the 
Supreme Court as are made in this ca^e by appellants, 
but they were not adopted as the rule of the United States 
courts. 

However, the claim of appellants that a rule to show 
cause is necessary is erroneous. The practice where an 
attorney brings an action without authority, sanctioned 
by the courts, and stated by Weeks on Attorneys, is: 

The liability of attorneys which may be fixed 
and reached by the exercise of the summary juris¬ 
diction of the courts extends * * * to cases 

where they act without authority. Sec. 77, pp. 

1 44 - 145 - 

When an attorney brings an action in the name 
of a person without his authority, he becomes 
liable to the summary jurisdiction of the court, 
who may stay the proceedings, on motion, and 
. make the attorney pay the costs. Sec. 7, p. 153. 
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In a case before the Circuit Court of the United 


States for Pennsylvania (King of Spain vs. Oliver, 
2 Wash. C. C., 429), two rules were obtained 
by the defendant; one was for plaintiff’s attorney 
to file his warrant of attorney. As to the first rule 
Bushrod Washington, J., delivering the opinion 
of the court said: 

“We think that this rule must be made absolute, 
for it would be strange if a court, whose duty it is 
to superintend the conduct of its officers, should 
not have the power to inquire by what authority 
an attorney of that court undertakes to sue or to 
defend in the name of another; whether that other 
is a real or fictitious person, and whether its pro¬ 
cess is used for the purpose of vexation or fraud 
instead of that for which alone it is intended. The 
only question can be as to the time and manner of 
calling for the authority, and as to the remedy, 
which are in the discretion of the court, and ought 
to he adapted to the case” Weeks on Attorneys, 
Sec. 200, pp. 415-416. 


The difficulty with the position of appellants can be 
stated in a few words: They aim to place themselves in 
the position of attorneys regularly employed, but whose 
services are no longer desired. Were this their status a 
substitution after a rule to show cause might have been 
necessary and proper. 

Appellants cite on page 5 of their brief the case of 
Board of Commissioners vs. Younger, 29 Calif., 149, as 
authority for their contention that the attorney of record 
solely controls a cause until substituted or removed and 
that an allegation he appears without authority must be 
under oath of the party to the cause. This was a case 
where the attorney of record had been duly authorized- 
tb bring the suit but the principals compromised the suit 
over, his head. 
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' Weeks on Attorneys cites this case, and also the later 
case of Clark vs. Willet, 35 Calif., 534 (the latter a case 
where an unauthorized suit was instituted), and distin¬ 
guishes between the two classes of cases, as follows: 


But in Clark vs. Willett, 35 Cal., 534, the au¬ 
thority of an attorney to appear was discussed. 
The bill of exceptions related to the power of the 
inferior court to go behind the license of an at¬ 
torney and inquire as to his authority to appear 
for his client. The bill showed that when the case 
was called for trial, the defendant’s attorney, ap¬ 
pearing on behalf of one of the plaintiffs, who was 
present in court, moved to discontinue the case as 
to him, and in support of the motion presented an 
affidavit to the effect that the action had been 
brought without the affiant’s consent, and against 
his will; that his name had been used without au¬ 
thority ; that he was opposed to the prosecution of 
the action, and desired it to be discontinued as to 
him. A case was cited (Commissioners vs. 
Younger, 29 Cal., 147), where certain commis¬ 
sioners had retained counsel to bring an action. 
A trial had been had, resulting in favor of the 
commissioners, and a new trial granted. At that 
stage of the case the commissioners, without sub¬ 
stituting another attorney of record, and without 
the knowledge of their attorney of record, com¬ 
promised the action, authorized the attorney of 
defendant, in writing, to.appear for them and dis¬ 
miss the action, which he did, but the motion was 
resisted by the commissioners’ attorney of record, 
upon the ground, among others, that he was still 
the attorney of record of the commissioners, and 
as such entitled to manage and control the case, 
until displaced and another substituted of record. 
The inferior court dismissed the action, but the ap¬ 
pellate court reversed the judgment, holding in 
effect that where a party retains an attorney to 
bring or defend an action, the attorney has a right 
to control and manage the case until he has been 
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superseded according to the statute. The question 
there was, whether the "court was bound to recog¬ 
nize the attorney of record as possessing the right 
to manage the case, or could at pleasure ignore 
him altogether and recognize another as having 
that right. 

But in Clark vs. Willett, the question was 
whether the court had the power to inquire as to 
the retainer of the attorney upon the suggestion 
of the client that he had abused the license of the 
court, and brought the action without authority. 
The court had no doubt about the power, and held 
that attorneys were the officers of the court and 
answerable to it for the proper performance of 
their professional duties. They appear and par¬ 
ticipate in its proceedings only by the license of 
the court; and if they undertake to appear without 
authority from the party they profess to. represent, 
the act is an abuse of the license. The court may 
require him to produce the evidence of his re¬ 
tainer under the supervising power which it has 
over its process and acts of its officers.—Weeks 
on Attorneys, 2 Ed. Sec. 198, pp. 411-412. 

It will be noted that in the case of Clark vs. Willett, 
supra, the motion was filed by the attorney for the defend¬ 
ant and supported by the affidavit of the plaintiff as to 
the lack of authority in the attorney of record. 


2. The second ground assigned in support of the mo¬ 
tion to dismiss, to wit, that the record is defective in that 
it presents no question for review by this court, is suf¬ 
ficiently stated in the motion. 

It is submitted that under the state of the record herein 
the action of the trial court is not here open for review, 
and the determination by that court, in the absence of 
errors of law committed by it in the course of the trial, 
properly reserved by exceptions, is conclusive. 
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Metropolitan R. R. Go. vs. Macfarland, 195 
U. S., 322-; 49L. E„ 219, and cases cited. 

Continental Gin Co. ©s. Murray Co., 162 Fed., 
873: 

Neeley Electric Co. vs. Browning, 25 Appls. 
D. C., 84. 

Hallo well vs. Darliing (No. 1922 decided Jan. 
5, 1909, this court, 37 W. L. R., 98). 

Especial reference is made to, the case of Continental 
Gin Co. vs. Murray, supra, decided by Justice Moody, 
for the reason that there the decision was upon a record 
composed of a motion, affidavits and an order, and the 
court sustained the appellee’s motion to dismiss upon 
grounds similar to those herein stated. 

The case of Hallo well vs. Darling, decided within the 
past five months by this court, is also directly in point 
upon all the issues in this case both on the motion to dis¬ 
miss and the merits of the. case. Mr. Justice Robb, speak¬ 
ing for the court said: 


It is familiar law that an application to open or 
vacate a judgment is addressed to the sound legal, 
discretion of the trial court, and that the exercise 
of such judgment either in granting or refusing 
the application will not be disturbed on appeal un¬ 
less it is clear that there has been an abuse of dis¬ 
cretion. Myers vs. Davis, 14 App. D. C:, 264: 26 
Wash. Law Rep., 710; Magruder vs. Schley, 17 
App. D. C., 277: 23 Wash. Law Rep;, 870; 23 
Cyc. 895; 15 A. & E. Enc. P. & P., 281. 

The question, therefore, presented is whether 
there has been such an abuse of discretion in this 
case as to warrant this court in entertaining the 
appeal. The appellant bases her contention that 
the motion to set aside the judgment should have 
been granted, upon facts alleged in certain 
affidavits which are printed in the record. 
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There is no bill of exceptions. These affidavits 
are not referred to in appellant 7 s motion , and there 
is nothing in the record to show that they were 
before the court when the motion was denied . 
The order of the court denying the motion makes 
no mention of them. Even if we should assume, 
which we are not at liberty to do, that these af¬ 
fidavits were before the court, the appellant would 
be in no better position because we could not as¬ 
sume that other evidence fully warranting the con¬ 
clusion reached was not before the court. Hart 
vs. Hines, io App. D. C., 366; 25 Wash. Law 
Rep., 217. There being nothing in the record 
showing an abuse of discretion by the trial court 
in overruling appellant’s motion, the judgment is 
affirmed with costs. 


3. The appellees’ motion to dismiss is based also upon 
the point that there is no real controversy before this 
court for decision, as the Secretary of the Interior has, 
by his own act, restored to appellees their full rights. 

Appellants are in a peculiar position. They have 
sworn positively (p. 18 transcript) : 

“That no further work of any kind remains to 
be done in behalf of the Sumpters, because since 
obtaining the judgment in behalf of the Sump¬ 
ters, the Secretary of the Interior has issued or¬ 
ders for the restoration of Jacob D. Sumpter and 
other Sumpters to the rolls in the Five Civilized 
Tribes with all their rights, the same as though 
never stricken therefrom, and nothing whatso¬ 
ever now remains to be done. 

On page 19 of their brief on motion to dismiss appel¬ 
lants show their predicament. They say, “in passing” 
that there is some question as to the authority of the 
Secretary to dispose of the matter legally as stated by the 


8 





affidavit set forth on page 18, transcript. This sudden 
change of mind is peculiar to say the least. It is neces¬ 
sary, however, for appellants to contend now that some¬ 
thing remains to be done, otherwise that are not preju¬ 
diced by the order of the lower court. Which of the two 
positions the court will apply to appellants we cannot pre¬ 
dict, but we believe the court will agree that appellants 
have extended themselves beyond the limit in order to 
have this court believe there is anything substantial to 
their appeal. 

This point does not require the citation of any author¬ 
ities. It is clear that if appellants desire to secure the 
basis for a suit in Oklahoma for fees for services rend¬ 
ered, they are using our courts as a convenience. If this 
is not the reason, and if we are to believe “nothing what¬ 
soever remains to be done/’ what is the reason? For if 
nothing remains to be done, appellants surely can show 
that they brought their suit in behalf of appellees in De¬ 
cember, 1907, and that before they took final judgment in. : 
February, 1909, the Secretary made further proceedings 
unnecessary by restoring appellees to the rolls, and the 
proceedings of the court after that date cannot affect the 
matter in any way. 

Upon this ground alone the motion should be sustained. 


4. The conclusion of the trial court upon the facts be¬ 
ing final, and there being no question of law reserved for 
review, it necessarily results that, in contemplation of 
law, the appeal was taken for delay only, and that the 
question on which the jurisdiction and right of review de¬ 
pends is so manifestly frivolous as not to require further 
argument. 

Appellants devote pp. 4 to 10 inclusive, of their Brief 
on Motion to Dismiss to a discussion of the situation pre- 
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sented by the record with the affidavits eliminated. They 
claim that the motions and orders entered thereon call 
upon this court for a reversal of the court below, that is, 
that there is reversible error shown on the face of the 
motions and orders. To support this they say, substan¬ 
tially, that the procedure below by motion was irregular 
and that the appellees should have moved in their own 
person by rule upon the appellants as attorneys of record 
to show cause why there should not be a substitution of 
attorneys. 

The appellants reserved no exceptions to the form of 
the procedure, did not demur thereto, but openly admit 
in argument that they filed affidavits in opposition to the 
motion. They acquiesced in the procedure below and 
having been defeated now raise the point in the appel¬ 
late court for the first time. 

In other words, the contention amounts to this, that 
the manner of proceeding in the court below represents 
a substantive right of appellants which they could not 
waive, and respecting which the court below had no dis¬ 
cretion whatsoever. 

This contention is so manifestly absurd as to require 
no argument in reply. 


In conclusion, we respectfully request the careful read¬ 
ing and consideration of the brief attached to the mo¬ 
tion to dismiss and the brief heretofore filed (May 3, 
1909), which contains a more lengthy discussion of the 
points raised in the motion, and full citation of author¬ 
ities. We do not reproduce them in this brief as the case 
has already outgrown itself in the size of the record and 
printed briefs, but we think appellants have unnecessarily 
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hampered the court with lengthy discussions and refer¬ 
ences wholly inapplicable to the case on the record as it • 
must be considered on appeal. 

We urge the careful consideration of each of the four 
points suggested as grounds for the motion to dismiss, 
with the conviction that each of them is fatal to the con¬ 
sideration of this case on appeal. 

Respectfully submitted. 

SlvEMAN AND LERCH, 

Attorneys for Appellees. 
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APRIL TERM, 1909. 
No. 2001. 


CHARLES J. KAPPLER AND CHARLES H. MER- 
ILLAT, DOING BUSINESS AS THE FIRM OF 
KAPPLER & MERILLAT, APPELLANTS, 

vs. 

JIM ANDY SUMPTER AND SCOTT TAYLOR 
SUMPTER, BY THEIR GUARDIAN AND 
NEXT FRIEND JACOB C. GOOD, AND JACOB 
D. SUMPTER, APPELLEES. 


BRIEF ON BEHALF OF APPELLANTS. 


This i£ an appeal by appellants, original attorneys of 
record for appellees in mandamus proceedings brought to 
compel the Secretary of the Interior to restore to the rolls 
in the Choctaw Nation of Indians, the names of appellees, 
from orders passed by the court below on motions purport¬ 
ing to be signed in their names by W. W. Wright as their 
attorney, one order vacating a judgment of mandamus ob¬ 
tained by appellants in favor of Jacob D. Sumpter and the 
other order permitting the withdrawal of Jim Andy and 
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Scott Taylor Sumpter from the case as judgment was 
about to be entered for them. The grounds of the appeal 
are that the court below erred in permitting said Wright 
to be heard at all in advance of a rule and order for sub¬ 
stitution of attorneys and that regardless of the mode of 
procedure necessary to the orderly administration of jus¬ 
tice it erred in vacating the judgment of mandamus as to 
Jacob D. Sumpter and permitting the withdrawal of Jim 
Andy and Scott T. Sumpter except with the attached con¬ 
dition that they first pay appellants as their attorneys the 
contingent fees due, success having been practically 
achieved. As to whether they were authorized to act as at¬ 
torney or had been mere volunteers, appellants tendered 
themselves ready to have the fact determined by proper 
proceedings but the court below decided adversely, hold¬ 
ing a client had an absolute, unqualified right to direct his 
own case and that then the attorney was remitted to suit 
for his fees if aggrieved. 

Statement of the Case. 

On Dec. n, 1907, appellants filed a mandamus petition 
to compel the restoration to the rolls in the Choctaw Na¬ 
tion by the Secretary of the Interior of about sixty per¬ 
sons, among them appellees atid certain other members of 
the Sumpter family. The mandamus petition, prepared 
by appellants, had been sworn to in Oklahoma December 
3 by John Sumpter (Trans. Rec. pp. 2-3). Its prayers 
sought to compel restoration to the tribal rolls “with all 
rights and privileges thereunto appertaining.” A rule to 
show cause was issued, an answer filed by respondent, 
which was demurred to and then on June 13, 1908, a 
stipulation was filed in cause whereby it was agreed be- 
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tween appellants, as attorneys for petitioners and the at¬ 
torneys for the Secretary, that judgment in the cause 
should abide determination of the Goldsby and Allison 
causes then on the docket of the Supreme Court, appel¬ 
lants representing the petitioners therein (Rec. pp. 4-5). 
The mandate in that cause was filed in this court on Janu¬ 
ary 7, 1909, having been delayed somewhat at request of 
the Secretary of the Interior. 

On January 8, 1909, judgment of mandamus in accord¬ 
ance with the prayers of the petitioners was entered in the 
Supreme Court of the District of Columbia by Chief Jus¬ 
tice Clabaugh, the judgment entered including Jacob D. 
Sumpter (Rec. p. 6), but not including Jim Andy or Scott 
T. Sumpter, the fact being that at an earlier hour on that 
day W. W. Wright had asked the Chief Justice not to 
enter judgment as to Jim Andy or Scott T. until said 
Wright could have an opportunity to file a motion in the 
cause, which motion was filed January 11, 1909, by said 
Wright signing himself as attorney for the three Sumpters 
herein above named. 

Prior to this date, namely, on December 16, 1908, said 
Wright had filed a petition in mandamus (p. 20) on be¬ 
half of Jim Andy and Scott Taylor Sumpter. It asked the 
same relief that had been asked in appellants’ cases. The 
Goldsby case had been finally decided when this suit was 
filed. On the same day, January 8, 1909, that judgment 
in mandamus under the stipulation was entered in behalf 
of Jacob D. Sumpter, Attorney Wright filed suit in man¬ 
damus with Jacob D. Sumpter as one of the parties pe¬ 
titioner. It asked the identical relief granted that day as 
to Jacob D. Sumpter in the suit filed by appellants. 

On January 11, 1909, “William Wright, attorney for 
above-named petitioners,” filed a motion stated to be on 
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behalf of “Jim Andy and Scott Taylor Sttmpter, by their 
attorney William W. Wright” for permission to with¬ 
draw as petitioners in the suit filed by appellants, No. 
50,033, and that their rights be adjudicated in the two 
suits filed by said Wright as hereinabove stated. The mo¬ 
tion alleged (Rec. p. 7) that Kappler and Merillat and 
James K. Jones who had filed the suit had no authority to 
represent the appellees, and that their regularly author¬ 
ized attorneys were Howe & Wright, of which Wm. W. 
Wright was the surviving member. The motion further 
alleged that the authorization of said Wright had been 
called to appellant’s attention, but that appellants intended 
to move for judgment notwithstanding. It further al¬ 
leged that the Secretary of the Interior “intends to enter 
judgment in favor of petitioners in those suits filed by 
Howe & Wright,” but will not do so if judgment should 
be entered in the suits filed by Kappler & Merillat and 
James K. Jones. It further alleged that if not permitted 
to withdraw from the suit filed by appellants the ap¬ 
pellees may become liable to attorney’s fees to appellant. 
It further alleged appellees would have further litigation 
before their claims are entirely settled and should not be 
in the position of having two sets of attorneys. 

Attached to this motion was an affidavit (Rec. p. 8) 
by William W. Wright alleging the filing of the suits and 
that on January 8 he had been advised by W. R. Harr, an 
attorney for the Secretary of the Interior, that the Secre¬ 
tary “intended to consent to judgments in behalf of af¬ 
fiants clients,” but it appeared they were already named 
in a suit filed by appellants and it would be necessary to 
ask a dismissal of affiants suits as the Secretary would not 
consent to two judgments. The affidavit further said af¬ 
fiant had immediately called on Kappler & Merillat and 
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exhibited authority to act, but the latter replied they would 
move for judgment; that they “‘refused to explain or 
show any authority for their representation, but suggested 
that the fees in the case be divided.’’ The affidavit further 
alleged affiant believed Kappler & Merillat “are acting 
without any proper authority in the matter and that they 
intend to place the record in the above case in such a con¬ 
dition that a fee may be claimed against the clients of this 
affiant.” It said there “would be other important work in 
connection with these claims” after judgment in man¬ 
damus was entered and alleged affiant, in addition to filing 
the suits, had work before the Department in regard to 
protection of their land as appeared from a letter of the 
Secretary dated March, 28, 1908; said Wright averred 
when he filed both the suits filed by him he had no notice 
of appellants suit. Accompanying this affidavit was a 
letter from Acting Indian Commissioner Larrabee stat¬ 
ing to Howe & Wright in response to a letter dated March 
12, 1908, that the Indian agent had been ordered to report 
whether any steps had been taken, contrary to general de¬ 
partmental. instructions, to remove the Sumpters from 
their lands; also a letter from attorneys in Chickasha, 
Okla., dated June 2, 1908, enclosing a contract, approved 
by the county court, those attorneys had, of date January 
29, 1908, with Jacob C. Good as guardian of Jim Andy 
and Scott Taylor Sumpter for the restoration of these ap¬ 
pellees to the tribal rolls. The contract required the 
guardian to furnish costs. The letter stated that the 
Chickasha attorneys formerly had written Howe & 
Wright “about these children and that they had no money 
to deposit as costs.” The letter directed Howe & Wright 
“to bring suit at once.” 

There was filed January 14, 1909, a motion signed 
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Jacob D. Sumpter by W. W. Wright, Atty.,” asking the 
court in No. 50,033 (the suit filed by appellant) to vacate 
the judgment of mandamus entered in favor of Jacob D. 
Sumpter on the ground that Howe & Wright were his at¬ 
torneys; that notice had been mailed January 8, 1909 (the 
day judgment was entered) to Kappler .& Merillat by 
Wright; that appellants had no authority to represent 
Sumpter, and the motion further stating that unless the 
judgment obtained were set aside “with leave to prose¬ 
cute in said suit No. 51,305, the interests of this petitioner 
will .become involved and may cause him damage there¬ 
by.” Accompanying this motion was an affidavit by Wil¬ 
liam Wright stating he was Sumpter’s authorized at¬ 
torney and that appellants had notice of this employment 
and of the fact suit No. 51,305 had been filed at the time 
they took judgment in Jacob D. Sumpter’s favor. There 
was also filed an affidavit by Jacob C. Good, dated Janu¬ 
ary 18, 1909, stating that he was guardian of Jim Andy 
and Scott Taylor Sumpter, and that he had employed 
Chickasha attorneys and Howe & Wright to represent him 
in securing the children’s restoration to the rolls. The 
affidavit further said: That affiant never employed 
Chilion Riley or Kappler & Merillat, or either of them, 
nor did he authorize any one else to employ them to bring 
and prosecute said suit on behalf of said children, or on 
behalf of affiant as guardian, or in any way to represent 
affiant as guardian of said children in getting the names of 
said children restored to the Indian rolls.” 

Appellants in answer to the motions and affidavits filed 
the affidavits of Chilion Riley, an attorney of Duncan, 
Okla., stating that on August 14, 1907, his firm had been 
employed by Jacob D. Sumpter through Jacob’s son John, 
as the father’s agent, to secure the restoration to the Indian 
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rolls of Jacob, of John, and of certain other members of 
the Sumpter family. The affidavit stated that John when 
he signed the contract claimed to be agent of Jacob and 
signed the contract, which contract accompanied the af¬ 
fidavit, as agent. The affidavit further stated affiants firm 
had employed appellants as co-counsel. As heretofore 
stated the mandamus petition in appellants suit No. 5°>°33 
was prepared by appellants, forwarded to Oklahoma and 
subscribed and sworn to by John Sumpter. There was 
also filed an affidavit from Chas. M. Fechheimer, an at¬ 
torney of Chickasha, Okla., stating that in June, 1907, he 
had been employed by Jacob C. Good, guardian of Jim 
Andy and Scott Taylor Sumpter, to secure their restora¬ 
tion to the rolls and June 28 had associated with him ap¬ 
pellants as attorneys to bring the suit, of which fact Jacob 
C. Good had been told and informed Kappler & Merillat 
“would attend to the suits and proceedings necessary at 
Washington,” and that appellants “had full authority to 
bring said proceedings in behalf of the said Sumpters, and 
to prosecute said suit to judgment.” 

There also were filed two affidavits by Chas. H. Meril¬ 
lat, the first being incorporated in the return to the writ of 
certiorari (Addnl. Rec. p. 2). The first stated that affi¬ 
ants had been employed on contingent fees by Attorney 
Fechheimer to prosecute the restoration to the rolls of Jim 
Andy and Scott T. Sumpter and by Attorney Riley as to 
certain other members of the Sumpter family, including 
Jacob D.; in the second affidivait (Rec. p. 18) that the 
investigation made disclosed Jacob D. was father of the 
other two. There was attached a letter from Attorney 
Fechheimer dated June 28, 1907 (Addnl. Rec. p. 4) di¬ 
recting demand be made on the Secretary to restore to the 
rolls certain persons including the Vaughans (whose cases 
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were taken from this court to the U. S. Supreme Court, 
appellants' representing petitioners) and the Sumpters. A 
note to the letter stated the Sumpter’s were represented 
by Jacob C. Good, guardian. The affidavit stated de¬ 
ponent had acquainted Attorney Fechheimer with what 
proceedings had been taken and that deponent was ‘in¬ 
formed Jacob Good had retained Mr. Fechheimer and was 
informed the various parties in interest, including Good, 
were notified of what had been done; that after the suits 
were filed at the request of the Secretary of the Interior, 
stipulations were entered into whereby the Sumpter case 
should abide the Goldsby and Allison suits; that those 
cases appellants had won and all work necessary in the 
Sumpter cases was accomplished prior to the time Howe 
& Wright in December, 1908, filed suit, and that Attorney 
Wright knew the statement in his motion that anything 
remained to be done in his clients interest, except the 
formal entry of judgment, was without any basis whatso¬ 
ever as the Secretary had directed that restoration to the 
rolls should carry with it full recognition of property 
rights the same as though no attempt to strike from the 
rolls had been made; that affiant was informed said 
Wright saw appellant’s case in which the Sumpter’s were 
included on the court’s docket; that affiant was informed 
said Wright had written to the attorneys at Chickasha em¬ 
ploying him that “suit had been pending in behalf, of the 
Sumpter’s for six months past and led them to believe 
that he had in fact filed suit when the fact of the matter is 
that he had not attempted to file suit until December, after 
the Goldsby case had been won;” that affiant was in¬ 
formed Guardian Good had applied to the court to cancel 
the contract of said Wright and his associates, but the 
court declined to act; that affiant was advised “by the De- 
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partment of Justice and Secretary of the Interior that 
these parties desire that judgment may be entered up in 
the suit filed by Kappler & Merillat in behalf of the 
Sumptersthat as to the attorney’s fees he had informed 
said Wright that rather than have any disagreeable con¬ 
troversy since said Wright asserted he had acted in good 
faith and in ignorance of appellants suits, he was willing 
to make an equal division of fees coming to the Wash¬ 
ington end, but said Wright refused, saying he had a 
court approved contract and appellants would have to 
look for their fees to Oklahoma, and that since then af¬ 
fiant had learned said Wright either knew when he filed 
suit in December of appellants suits or had written un¬ 
truthfully to his employers in Oklahoma for he had writ¬ 
ten them suit had been pending in behalf of the Sumpters 
for six months and had led them to believe the suit was 
his suit, when the only suit filed six months before was 
appellants suit. The affidavit concluded: 

“Deponent is willing under proper proceedings 
that these matters may be investigated and the 
truth thereof determined.” 

The second affidavit of said Merillat (Rec. p. 18) cov¬ 
ered much the same ground, but related particularly to the 
Jacob D. Sumpter proceedings and the knowledge of 
Riley and the Sumpter family of what had been done. 

The lower court was asked by appellants to order an in¬ 
quiry into the fact as to whether appellants employment 
was by and with the knowledge of appellees or to pass an 
order permitting withdrawal conditioned' on protection of 
the rights of appellant (it may be stated here that Mr. 
Jones is associated with appellants under a personal ar- 
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rangement for mutual co-operation and division of fees 
in this class of litigation, each firm corresponding separ¬ 
ately with Oklahomans), but refused on the ground clients 
had an absolute unlimited control of their cases, and sub¬ 
ject only to later suit for debt where they discharged 
their attorneys. 


Assignment of Errors. 

1. That the court below erred in permitting to be filed 
and in entertaining the motions filed by W. W. Wright. 

2. That the court below erred in not directing issues to 
be framed, preliminary to a substitution of attorneys, and 
ordering proof taken under said issues as to whether ap¬ 
pellants had been employed as attorneys by appellees and 
whether appellees had ratified appellants proceedings. 

3. That the court below erred in permitting the with¬ 
drawal of Jim Andy and Scott Taylor Sumpter from suit 
No. 50,033 without first paying or providing for appel¬ 
lants fees. 

/ 

4. That the court below erred in vacating the judg¬ 
ment obtained by appellants in favor of Jacob D. Sumpter. 

5. That the court below erred in vacating the judgment 
obtained by appellants in favor of Jacob D. Sumpter with¬ 
out conditioning said order of vacation on protection of 
appellants fees. 

6. That the court below erred in not permitting appel¬ 
lants to take and retain judgments in favor of appellees. 
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Argument. 

The court below acted on the proposition that clients 
have an absolute and unlimited right of control over their 
litigation, regardless of how much fidelity and loyalty 
their attorneys may have shown, and that clients may give 
such directions at any time as they choose, no matter how 
the same may prejudice the attorney’s rights—the only 
relief of the attorneys, as stated by the court below, being 
that the attorneys may bring suit for their fees. Appel¬ 
lants believing that as officers of the court they are en- 
\ 

titled under the law to the protection of the court, and if 
the validity of their representation as attorneys of clients 
be in issue to a trial of the same according to legal prin¬ 
ciples and not upon affidavits, have prosecuted the present 
appeal. They also contend against the right of persons, 
where attorneys already are employed, to inject them¬ 
selves at will and without signature of motions by the 
clients, and without rule to show cause on existing at¬ 
torneys why there should not be a substitution of at¬ 
torneys, into litigation already commenced. 

Appellants contend that, conceding for the moment the 
motions were proper motions, orderly practice, and admin¬ 
istration of the law should have caused the court below to 
require the motion filed by William Wright as attorney 
for appellees to be signed by the petitioners in view of the 
fact that attorneys in good standing were-already in the 
cause. Appellants say that on the record as it exists there 
is nothing to show W. W. Wright has any authority to 
file the motions complained of, and especially the Jacob 
D. Sumpter motion, and appellants do not believe said 
Wright’s claimed clients would have signed' such motions. 
The court assumed one side of the issue, namely, that said 
Wright and not appellants represented appellees. 
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Appellants further submit that where a suit has been 
instituted and prosecuted by an attorney, that attorney 
controls the case and that, except with the consent of the 
first attorney, no other attorney can appear as counsel for 
the same client except after rule to show cause and return 
thereto why the first attorney should not be removed or 
relieved and substitution made of a second attorney. Any 
other course inevitably would tend to destruction of or¬ 
derly procedure and lead to controversies as to proper 
service having been made, etc. 

“Where an attorney is retained another attorney 
cannot act for the party without being regularly 
substituted, and the acts of such second attorney 
will be disregarded by the court.” 

Jerome w. Boerman, i Wend. (N. Y.), 293. 

Krekeler vs. Fraule, 49 How. Pr. Rep., 138. 

In Hoffman vs. Van Nostrand, 14 Abb. Pr., 336, the 
court held: 

“A party in an action has no right to change his 
attorney without leave of the court. The court 
before granting this leave will consult the rights 
of the attorney and will not allow the change until 
the just claims of the latter are discharged or se¬ 
cured; substitution refused until payment made.” 

In the case of The Oneiza, 4 L,. R. Ad. & E., 36, where 
solicitors had incurred costs for a client and before any 
sum had been paid to them on account of such costs an¬ 
other firm of solicitors entered a second appearance for 
the same client the court made an order setting aside the 
second appearance until the costs were paid and con¬ 
demned the defendant in the costs of the motion. 

So well fixed are the rights of attorneys properly con- 
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ducting themselves that in Talcott vs. Bronson, 4 Parge 
Ch. (N. Y..), 500, it was held that where the parties to a 
suit make a collusive settlement thereof, before a decree, 
for the purpose of defrauding the solicitor of his costs, 
his remedy is to proceed with the suit, in the name of his 
client, notwithstanding the collusive settlement. 

In Pleasant Adm. vs. Kortrecht, 5 Heisk (Term), 694, 
it was held: 

“A client cannot compromise or settle a case out 
of court so as to deprive the attorney of his lien 
for his fee without his consent. A client cannot 
dismiss his case and thereby take from the cus¬ 
tody of the court a fund upon which his attorneys 
have a lien for their fees, without first satisfying 
his attorneys for their services rendered in attach¬ 
ing the fund for the client’s benefit. It is a fraud 
upon attorneys for the client so to act.” 

See also Walton vs. Sugg, Phillips (N. C.), 98. 

Randall vs. Van Wagener, 115.N. Y., 533. 

In the case at bar it was peculiarly inproper for the 
court below to have made the orders complained of for 
the lawmaking body had specially granted to the at¬ 
torneys in these Indian citizenship restoration cases a 
special lien on lands and funds of the restored Indians con¬ 
ditioned on success in the mandamus proceedings. By the 
Indian appropriation act approved April 30, 1908, it was 
provided: 


“That contracts heretofore or hereafter made by 
and between persons stricken by the Secretary of 
the Interior from the final rolls of the Five Civil¬ 
ized Tribes, and attorneys employed by them to se¬ 
cure their restoration to said rolls, shall be valid 
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and enforceable when approved by the Secretary 
of the Interior in their original or in such modified 
form as he may deem equitable and not otherwise, 
and such contracts as are approved as herein pro¬ 
vided, when recorded in the county where such land 
is located shall be a lien, in the event of the restora¬ 
tion of such persons to the rolls against allotted 
lands or tribal funds of the persons so restored to 
or given rights upon said rolls.” 

This provision made it important that the court should 
take no action which would tend to deprive the attorneys 
conducting the cause of their claim to be the attorneys for 
the parties restored and made it the duty of the court 
either to have refused to entertain the motions at all un¬ 
less signed by the appellees instead of by a person claim¬ 
ing to be their attorneys or, if the appellees did sign such 
motions, to take testimony and determine upon an issue of 
fact being raised, whether appellants were or were not 
attorneys for appellees and acting with their approval or 
acquiescence. The judgments in mandamus were dis¬ 
tinctly in the interest of the appellees and after they were 
entered appellees were still at liberty to show, if they could, 
that appellants were mere volunteers and not authorized 
to act as attorneys for appellees. The orders passed 
could prejudice appellants but a contrary course could not 
prejudice appellees. 

The court below erred in both its orders aside from the 
fact that its proceedings must have been taken after rule 
to show cause and substitution of another attorney for the 
reason that no misconduct of the attorneys being shown 
appellants were entitled in the rightful exercise of judicial 
discretion to have had any order of substitution condi¬ 
tioned on payment of their fees. They had performed all 
the services necessary except the final formal act and had 
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obtained for appellees the fruits sought by the litigation. 
The record as to Jacob Sumpter shows a contract was 
signed by his son as agent for the father and the petition 
was subscribed and sworn to by the son. Nowhere does 
Jacob Sumpter deny that John was authorized to act for 
him or that he knew of the suit filed. Jim Andy and Scott 
Taylor Sumpter, Jacob’s children, were named in the suit. 
As their father he had the right to bind his children for 
the costs and fees of the suit, the law classing a lawsuit to 
recover rights as necessaries. Furthermore, the affidavit 
of Attorney Fechheimer states specifically that Jacob 
Good, the legal guardian, authorized employment of ap¬ 
pellants and knew appellants were acting in their interest. 
The affidavit of Chas. H. Merillat shows the guardian 
sought to revoke the inadvertent act whereby Howe & 
Wright claim their authority. The affidavits filed make , 
the distinct charge, which is undenied in the record, and 
we believe cannot be denied except by use of some tech¬ 
nical language, that Attorney Wright had misled his cor¬ 
respondents into believing he and not appellants were 
prosecuting their suits and that he (Wright) had filed 
suit for them six months before. This we submit should 
tend to caution in accepting any ex parte affidavits pro¬ 
duced by him. Appellants tendered themselves ready to 
have the facts determined in the mode usual to the law, 
namely, production of witnesses and testimony taken. The 
fact some of the contracts were in writing and others not 
cannot affect rights of parties; that goes to the weight and 
sufficiency of proof, but nothing more. An oral contract, 
if proved, for attorney’s services, is as valid as one in 
writing. The presumption is that an attorney filing and 
prosecuting a suit has a lawful right so to do and it would 
seem incredible that each and all members of the Sumpter 
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family did not know what had been done. Assuming the 
court should find employment of appellants then the au¬ 
thorities are many that they could not be substituted by 
others, they not consenting, except appellees first paid for 
the services rendered. 

A well considered federal case quite like in general 
features to that at bar was passed on in 50 Fed. Rep., 517, 
under the title In re Herman. 

The petitioner Chase was the receiver of the Spokane 
National Bank and a number of suits begun after insol¬ 
vency on notes held by the bank were prosecuted, Her¬ 
man appearing as the attorney of record. A motion was 
made to exclude Herman from further appearing and to 
substitute one Post. The receiver alleged Herman had not 
been employed by him and also presented a telegram from 
the U. S. Comptroller of the Currency expressing unwill¬ 
ingness to recognize Herman as an attorney for the re¬ 
ceiver and stating he had not been employed by the Comp¬ 
troller’s authority. The receiver’s motion stated that one 
Winston had been attorney for the receiver and it was be¬ 
lieved Herman had been employed by Winston to assist 
him in some of the litigation. 

A proposition was made to deposit a reasonable sum in 
court and “then to frame issues to be thereafter tried for 
the purpose of testing his (Herman’s) right to receive 
compensation for the services rendered.” 

The court said that as to future cases it would hold the 
receiver “has the right to dismiss his attorney at pleasure 
after payment of lawful charges for services rendered, 
and to employ a new attorney to conduct further proceed¬ 
ings without assigning any reason for his action. But as 
to the cases which are entirely finished, or in which noth¬ 
ing remains to be done except to settle the question at is- 
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sue between him and the receiver as to his compensation, 
there is no reason for the further appearance of an at¬ 
torney and as to those cases the order for the substitution 
of attorneys prayed for by the petition will be denied. 

The court said it remained to decide whether security 
for compensation should be exacted, and added : 

“I hold that, if the attorney is entitled to com¬ 
pensation he is also entitled to have his right there¬ 
to fully protected by the court before he can be by 
a compulsory order divested of authority to con¬ 
trol the conduct of the cases in which compensa¬ 
tion has been earned. Judge Herman is an at¬ 
torney of this court in good standing. * * * 
It is not alleged that he is incompetent or dishonest, 
e^. * * * He has rendered valuable services 

and the creditors and stockholders of the insolvent 
bank have received the benefits thereof, unless he 
can be regarded as a mere volunteer or intruder 
into the business of the receivership, or as an em¬ 
ployee under an express contract to work without 
compensation, he is certainly entitled to be paid 
for the work which he has done. Was he em¬ 
ployed by the plaintiff ?” * * * 

The court then considered the evidence before it and 
said: 


“If in fact the attorney by whom these cases 
have been commenced and conducted thus far, and 
who has been thus recognized and counselled, with, 
was not employed by the receiver, the question, 
why has not the fact been brought to the attention 
of the different courts in which he has so appeared 
before the termination of the litigation, is very per¬ 
tinent. And it is not satisfactorily answered by the 
pretense that his relationship as an attorney for 
the plaintiff in the several cases was unknown to 
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the receiver, or unknown to the Comptroller of the 
Currency, for it is impossible that the ignorance of 
these officers alleged in the petition could haye con¬ 
tinued while the receiver was acting in concert with 
him. I regard the receiver’s testimony on this 
point and the statements in the Comptroller’s tele¬ 
gram as simply incredible.” 

The court made an order for the protection of Herman 
until a final accounting and settlement could be had as to 
the value of the services. 

In Ronal vs. Mut. Res. Fund L,. Assn., 30 Fed., 228 
the court said': 

“A litigant in general has the right to change 
his attorney at pleasure. Contracts for a con¬ 
tingent compensation are not to be construed as de¬ 
barring a plaintiff from any change of attorney. 
* * * The motion for a substitution should be 
granted upon the plaintiff’s stipulation being filed 
with an order entered herein declaring the present 
attorneys lien pro rata upon any moneys or judg¬ 
ment hereafter recovered to the extent that may 
be hereafter determined should the plaintiff be 
successful in the suit; and that notice of such lien 
be given to the defendant. This probably will be 
a satisfactory security to the present attorney; if 
not, I will consider any further application in that 
respect in his behalf.” 

In Mumford vs. Murray, 1 Hopk. Cr. (N. Y.), 421, it 
was held: 

It is the undoubted right of the parties in a suit 
to appoint their own solicitors at pleasure, but 
when a solicitor has been duly appointed and has 
acted in the suit, he cannot be displaced by the ap¬ 
pointment of another solicitor without an order 
of the court. * * * Without this restriction a 
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solicitor might be deprived of his lien for costs. 
* * * The right of a party to change his soli¬ 
citor at pleasure is never disallowed unless it ap¬ 
pears that the change would deprive the solicitor 
previously appointed of his rights or would in 
some manner unduly embarrass the course of jus¬ 
tice in the cause. Upon these general reasons it is 
an established practice that a party who desires to 
change his solicitor must obtain an order of the 
court for that purpose. 

. In Sloo vs. Taw, 4 Blatchford, 269, the court said: 


A party will not be permitted to substitute a new 
'solicitor in the place of one who has had charge 
of the cause without the consent of the court. That 
consent is sometimes given upon terms and some¬ 
times without terms. When a solicitor has aban¬ 
doned the cause of his client or when he is not 
faithful to such cause, or when he acts in a manner 
that is inconsistent with the trust reposed in him 
the court will give its consent that the solicitor 
be changed., and order .that he deliver up the papers 
without the payment of his f ees. * * * It is 

the duty of the court to protect solicitors and other 
officers of the court when they have faithfully per¬ 
formed their trust, and that duty should be faith¬ 
fully executed. * * * The court will consent 
that a solicitor be substituted in the place of Mr. * 
Sargent when his fees are paid, and not before. 

Gardiner vs. Tyler, 36 How Pr. 63 (affirmed on ap¬ 
peal) : 


Plaintiff applied for an order changing his at¬ 
torney. The judge before whom the motion was 
heard referred it to a person by him nominated to 
report the amount due the attorneys for costs and 
counsel fees and ordered that upon payment of 
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such amount as should be found due substitution of 
attorney be made. The referee after hearing the 
parties, etc., reported. The client thereupon aban¬ 
doned his motion for substitution and the attorney 
moved for an order to compel payment. The court 
declined saying it was without power, but con¬ 
firmed the referee’s report and said it would be 
the foundation of a suit in debt. 

The court speaking of the issue involved in the case at 
bar said: 


“An attorney is an officer of the court and is en¬ 
titled to its protection, and a court will not will¬ 
ingly make an order the effect of which will be un¬ 
necessarily to harass or vex him in his business. A 
client has a right to change his attorney, and the 
court will aid him to do so in all cases in a way to 
protect the interests of both. It will assist him to 
ascertain in a summary way the amount of the at¬ 
torney’s bill and lien.” 

In Board of Supervisors vs. Broadhead, 44 How. Pr. 
Rps., 411, the authorities are carefully examined. The 
court held: 


“A party has no right, except his own will, to 
substitute one attorney for another, without the 
payment of the costs earned. Where a board of 
supervisors discharge a firm of attorneys who have 
been acting in their employ (so far as their vote 
can discharge them) merely because the super¬ 
visors choose so to do, with a view to substitute 
another attorney for the board, they must pay the 
firm of attorneys their reasonable claims, which 
may be ascertained by a reference, and the at¬ 
torneys are not bound to consent to a substitution 
until the amount of their just demands is ascer¬ 
tained by the court or a referee and paid them. 



Speaking of in re Paschal, io Wall 1 , 483, the court said: 

The second motion was to strike Paschal's name 
from the docket as. counsel of the State of Texas. 
This was opposed on the ground that Paschal had 
a contract by which his payment was contingent 
on his recovery in the action, and that, therefore he 
could not be removed as counsel with justice, and 
this motion was granted. This second motion 
therefore, which is analogous to a motion to sub¬ 
stitute, was not opposed on the ground that there 
could be no substitution until the costs, which had 
been earned, were paid, for by the terms of the 
contract nothing had been earned; but, as was said 
by the counsel for Paschal, it was opposed on the 
fact that the fee was to be contingent on recovery, 
and then by his removal he could not earn his fee. 
The court in its decision says that Paschal will, 
under the decision of the first motion, be able to 
retain the moneys in his hands and any papers and 
documents until his claims are adjusted. That 
amount was over $14,000. There is a remark in 
the last case which is applicable to the present mo¬ 
tion : “When,” the courts say “there exists a tech¬ 
nical barrier to prevent the respondent from in¬ 
stituting an action against his client, it would seem 
to be against all equity to compel him to pay over 
the fund in his hands.” * * * 

The attorney is more than an agent. He is an officer of 
the court, subject to its summary control, and entitled to 
its protection. When he has faithfully conducted his 
client’s suit, and no cause of complaint is shown, it is not 
unjust that the client, who wishes to dispense with his 
further services, should first pay for those already per¬ 
formed. 

We therefore ask this court to reverse the lower court 
and remand the cause with directions that if within a rea- 
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sonable time appellees, by motions signed by Jacob D. 
Sumpter personally, or by Jim Andy or Scott Taylor 
Sumpter through their natural or legal guardian, shall 
ask leave to withdraw or substitute other attorneys, leave 
shall be granted provided they pay appellants costs and 
fee or if they deny appellants were their attorneys, that an 
issue shall be framed to determine the truth of said de¬ 
nial ; in default of such motions within a reasonable time 
judgments to be entered in mandamus in favor of ap¬ 
pellees as on motion of appellants. 

Respectfully submitted. 

Kappler & MERIIvLAT, 

Attorneys for Appellants. 
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vs. 

Jim Andy Sumpter and Scott Taylor Sumpter 
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BRIEF 

I. 

This Court is without jurisdiction to entertain 

THIS APPEAL FOR THE REASON THAT THE APPEL¬ 
LANTS WERE NOT PARTIES TO THE SUIT BELOW, NOR 
ARE THEY “PARTIES AGGRIEVED - ” WITHIN THE MEAN¬ 
ING of Section 226 of the Code of Laws for the 
District of Columbia, governing appeals to 
this Court. 

The first ground for the motion to dismiss is predicated 
upon a construction of Section 226, of the Code of Laws 
for the District of Columbia. 







As will be seen by an examination of the transcript 
there was a suit instituted by appeallants in the lower 
court for a large number of persons as parties relators 
against the Secretary of the Interior praying that the writ 
of mandamus might issue commanding the respondent to 
restore to relators their full rights as members of certain 
Tribes or Nations of Indians. The docket entries show 
that the appellants appeared as attorneys for the relators. 
Their names do not appear as relators in said case, but 
those of the appellees were included as relators therein. 
Therefore, by no stretch of the imagination or ingenious 
argument can it be said that the appellants were parties 
to the proceedings below. They designate the case on 
appeal in their instructions to the Clerk of the lower court 
as “Charles J. Kappler and Charles H. Merillat, doing 
business as the firm of Kappler & Merillat, petitioners vs. 
Jim Andy Sumpter and Scott Taylor Sumpter, by their 
Guardian and Next Friend, Jacob C. Good and Jacob D. 
Sumpter, Defendants.” It would seem that appellants 
are assuming to place themselves in the class of persons 
designated by said Section 226 of the Code, as a “party 
aggrieved.” Said section reads as follows: 

Any party aggrieved by any final order, judg¬ 
ment, or decree of the Supreme Court of the Dis¬ 
trict of Columbia, or of any justice thereof, may 
appeal therefrom to the said Court of Appeals; and 
upon such appeal the Court of Appeals shall re¬ 
view such order, judgment, or decree, and affirm, 
reverse, or modify the same as shall be just, except 
as provided in the following sections. Appeals 
shall also be allowed to the said Court of Appeals 
from all interlocutory orders of the Supreme Court 
of the District of Columbia, or by any justice 
thereof, whereby the possession of property is 
changed or affected, such as orders for the ap- 
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pointment of receivers, granting' injunctions, dis¬ 
solving writs of attachment, and the like; and also 
from any other interlocutory order, in the dis¬ 
cretion of said Court of Appeals, whenever it is 
made to appear to said court upon petition that it 
will be in the interest of justice to allow such ap¬ 
peal. 

The attention of the court is invited especially to the 
words “party aggrieved,” which have in law a technical 
meaning. The courts have distinguished between the 
words used in statutes referring to “persons aggrieved” 
and those referring to “parties aggrieved,” and where 
the former designation appears, it has been held that any 
person whose rights are affected by the decision, or ruling, 
may appeal therefrom. Where, however, the statute 
grants an appeal to the “party aggrieved” the right of 
appeal extends only to a “party” to the proceeding or 
case below, as the word “party” is technically understood 
and used in any action at law. The statute in this juris¬ 
diction authorizing appeals either special or as of right 
contains provision only for appeals to “any party ag¬ 
grieved.” No other parties are referred to and there is 
no authority of law to any other person to prosecute an 
appeal to this court, and therefore, in this case, the ap¬ 
pellants not being “parties aggrieved” within the meaning 
of our code provision, this court is without jurisdiction. 

In the case of Robinson vs. Board of Commissioners 
(37 Indiana, 333, 335), it was held (syllabus) : 

“The phrase, ‘a party to the proceeding/ as used 
in the statute, 1 G. & H., 253, Section 31, embraces 
such persons only, as are parties in a legal sense, 
and who have been made or become such in some 
mode prescribed by the law, so that they are bound 
by the proceeding.” 
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This holding of the court was upon an objection made 
that the court had no jurisdiction of the case on appeal 
because the appellant was not a party to the case below. 
The court said: 

“Now, the question arises whether Robinson 
was a party to the proceeding in the legal sense of 
the term, so as to be bound thereby. If so how did 
he become such? It is clear that he was not the 
mover in the proceeding, and did not occupy a 
position similar to that of a plaintiff in an action. 
If the proceeding was in its nature ex parte , Robin¬ 
son was no party and not concluded by it. As¬ 
suming that the proceeding was of an adversary 
character, then to make Robinson a party he must 
have been brought in, in some mode prescribed by 
law, or he must have voluntarily appeared to the 
proceeding. The record does not show that he be¬ 
came a party in either of these modes, or in other 
words, that he was a party at all.” 

In Encyclopaedia of Pleading and Practice, Vol. 2, pp. 
168-169, it is stated to be the law, 

“Where the statutes vest the right of appeal in 
‘parties aggrieved/ it intends parties to the origi¬ 
nal proceedings in which the appeal is taken. A 
stranger to the record cannot appeal therein.” 

The distinction between the statutes using the words 
“parties aggrieved” and “persons aggrieved” is pointed 
out upon pages 168-169 of the same volume. 
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II. 

Depositions or affidavits, though appearing in the 

TRANSCRIPT CAN NEVER BE REGARDED AS A PART OF 
TPIE RECORD UNLESS THE SAME ARE EMBODIED IN AN 
AGREED STATEMENT OF FACTS, OR ARE MADE UP BY A 
DEMURRER TO THE EVIDENCE, OR ARE EXHIBITED IN 
A BILL OF EXCEPTIONS; THEREFORE THE RECORD 
HEREIN PRESENTS NOTHING FOR REVIEW BY THIS 

Court. 

The motion to dismiss filed herein involves the ques¬ 
tion of the sufficiency of the record on appeal as it has 
been printed by the appellants. 

That this appeal must be dismissed as to the appellee 
Jacob D. Sumpter, we submit, is so apparent as not to 
require argument. No order or judgment as to him is 
contained in the transcript of record. If the appellant 
fails to set forth in the record the order, or judgment ap¬ 
pealed from, there is certainly nothing before this court 
for review. 

The appellants have set forth in their transcript of 
record an order (p. 22) which is, in words and figures, as 
follows: 


Upon hearing the motion of Jim Andy Sumpter 
and Scott Taylor Sumpter, petitioners herein, by 
their attorney, Mr. W. W. Wright, for leave to 
withdraw as petitioners in this cause, and that 
their rights may be considered and adjudicated in 
certain other pending causes heretofore filed t.y 
them, being at law Numbers 51,240 and 51,305, 
respectively, it is ordered that said motion be, and 
hereby is granted, and said petitioners are hereby 
granted leave to withdraw from this cause. 

From the foregoing the attorneys who filed said 
cause, Messrs. Kappler, Merillat and Jones claim 
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an appeal to the Court of Appeals, and, if said 
attorneys are entitled under the law to said appeal, 
the same is allowed by the court, and, upon motion, 
the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of one hundred dollars 
($100.00). 

There is no basis for any claim that there is a finding 
of fact by the trial judge in such order, or a special ver¬ 
dict, or a request for a ruling on the facts, or a bill of 
exceptions. As seen by the order sought to be reviewed, 
the court below “ordered that said motion be, and hereby 
is granted, and said petitioners are hereby granted leave 
to withdraw from this cause.” Whether any exceptions 
upon any questions of fact were reserved, or whether 
there was any agreed statement of facts as the basis for 
the judgment of the trial court does not appear from the 
record. True it is that certain affidavits appear in the 
record, having been designated by appellants as a part 
thereof, but they are no part of the record and cannot by 
any argument be made a part thereof. This seems to be 
settled beyond any question. 

The decision of Justice Moody sitting with the Circuit 
Court of Appeals for the Third Circuit on June 8, 1908, 
in the case of Continental Gin Co. vs. Murray Company 
(162 Federal Reporter, p. 873), dealt with a record al¬ 
most identical with that in this case. There an injunction 
was issued commanding the defendants to desist from 
making, using, etc., the articles with respect to which 
infringement was alleged. Subsequently on motion of 
the complainants the defendants were adjudged guilty of 
contempt and fined. From this order an appeal was 
taken. In passing upon the record the Circuit Court of 
Appeals, speaking through Mr. Justice Moody, said: 

“There is, however, an even more fundamental 
difficulty in this case. There is no record in the 
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proper sense of the word in which an assignment 
of error could be applied. The case was heard in 
the Circuit Court upon affidavits with exhibits. 
There was no finding of facts, nothing in the na¬ 
ture of a special verdict, no request for a hearing 
upon the facts nor of any question of law, and no 
bill of exceptions. * * * It is true that in the 

case at bar the judgment recited that the case was 
heard ‘upon affidavits in support of and in oppo¬ 
sition to’ the motion, but the affidavits were not, as 
in the case cited, specially identified. We think 
this, together with the agreement of the parties to 
print the affidavits in the record is not enough to 
take the case out of the general rule that in the 
absence of a finding of facts a special verdict or 
a request for ruling, and a bill of exceptions, the 
evidence taken in the court is not a part of the 
record.” 

In that case, as will be noted, the judgment of the 
lower court recited that the case was heard “upon affida¬ 
vits in support of and in opposition to” the motion; the 
judgment in the lower court in the case at bar does not 
even show upon what facts the action of the court was 
based. It is so clearly defective in this respect as to afford 
no basis for a review in this court. 

This question has been passed upon many times in this 
jurisdiction and elsewhere, and the rulings of the courts 
have been uniformly consistent in upholding our con¬ 
tentions. Perhaps the case of Metropolitan R. R. Co. vs. 
District of Columbia (195 U. S., 328), may be said to be 
a leading case upon the point. The authorities are there 
carefully reviewed, and we quote from pages 331-332. 

In Baltimore & P. R. Co. vs. Sixth Presby. 
Church, a case similar in character to that under 
review, the court said (pp. 130, 131, L. ed. p. 
261) : 
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“Neither depositions nor affidavits, though ap¬ 
pearing in the transcript of a common law court 
of errors, can ever be regarded as a part of the 
record unless the same are embodied in an agreed 
statement of facts, or are made up by a demurrer 
to the evidence, or are exhibited in a bill of ex¬ 
ceptions. 

^ ^ 

“Exceptions may be taken by the opposite party 
to the introduction of depositions or affidavits; 
and the party introducing such evidence in a sub¬ 
ordinate court may insist that the court shall give 
due effect to the evidence, and, in case of refusal 
to comply with such a request, may except to the 
ruling of the court, if it be one prejudicial to his 
rights. Where neither party excepts to the ruling 
of the court, either in respect to its admissibility or 
legal effect, the fact that such a deposition or af¬ 
fidavit is exhibited in the transcript is not of the 
slightest importance in the Appellate Court, as 
nothing of the kind can ever constitute the proper 
foundation for an assignment of error. Suydam 
vs. Williamson, 20 How. 433, 15 L. ed. 980. 

“Inquisitions like the present one bear a strong 
analogy in many respects to the report or award of 
referees appointed under a rule of court, to whom 
is referred a pending action. Referees in such 
cases make their report to the court; and in such 
a case the report, unlike an award at common law, 
must be confirmed before the prevailing party is 
entitled to the benefit of the finding of the referees. 
When the report is filed in court the losing party 
may file objections in writing to the confirmation 
of the report, and may introduce evidence in sup¬ 
port of the objections; and it is well settled law 
that the ruling of the court in overruling such ob¬ 
jections is the proper subject of a bill of excep¬ 
tions. York & C. R. Co. vs. Myers, 18 How., 250, 
15 L. ed. 382.” 
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In Clune vs. United States, in the course of the 
opinion the court said (159 U. S., 593, 40 L. ed. 
270, 16 Sup. Ct. Rep., 126): 

*“Finally, there is a claim of error in the in¬ 
structions, but the difficulty with this is that they 
are not legally before us. True, there appears in 
the transcript that which purports to be a copy of 
the charge, marked by the clerk as filed in his office 
among the papers in the case; but it is well settled 
that instructions do not in this way become part of 
the record. They must be incorporated in a bill 
of exceptions, and thus authenticated by the signa¬ 
ture of the judge. This objection is essentially 
different from that of the lack or the sufficiency of 
exceptions. An Appellate Court considers only 
such matters as appear in the record. From time 
immemorial that has been held to include the 
pleadings, the process, the verdict, and the judg¬ 
ment, and such other matters as, by some statutory 
or recognized method, have been made a part of 
it.” 

That parties, by their affidavits or agreements, 
cannot cause that to become a bill of exceptions 
which is not such in a legal sense, is settled. Nel¬ 
son vs. Flint, 166 U. S’., 276, 41 L, ed. 1002, 1003, 
17 Sup. Ct. Rep., 576; Malony vs. Adsit, 175 U. 
S., 281, 285, 44 L. ed. 163, 165, 20 Sup. Ct. Rep. 
115, and cases cited. 

As it results that the record before us does not 
exhibit error, the judgment of the Court of Ap¬ 
peals of the District of Columbia must be, and it 
is, affirmed. 

The case of Neely Electric Construction and Supply 
Co. vs. Browning (25 Appls. D. C, 84), is another case 
which is almost precisely in point. We believe a careful 
examination of that case, aside from the other cases cited, 
will be found to be ample authority for sustaining the 
motion to dismiss upon the ground that the record is de- 
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fective in that it does not contain a finding* of fact, a 
special verdict, or any exception to any ruling of the trial 

court. 

We suggest at this point for the consideration of the 
court that in no event could this court, sitting as an ap¬ 
pellate tribunal, assume to pass upon any questions of 
fact in this case; nor, is there anything in the record to 
show what facts were before the court, or that the court 
did not sustain the motion upon some questions of prac¬ 
tice . No errors of law were reserved and there is not 
even a general exception to the ruling of the court shown 
to have been reserved. In the absence of specific reserva¬ 
tions of errors of law and exceptions properly incorpo¬ 
rated in the record the noting of an appeal will not be 
sufficient. 

It will be noted that there is not even a certification by 
the trial judge of the proceedings had in his court, and 
there is nothing in the record to show that there may not 
have been a jury trial upon the questions raised by the mo¬ 
tion of appellees to withdraw, to decide who were in fact 
appellees* attorneys. This court cannot assume those 
things not shown upon the face of the record, and if 
counsel has been so careless and negligent in preparing 
their record as not to present a proper case for review 
they must abide by the consequences. 

Even should it be possible, in any view of the case to 
sustain the right of review by appeal under the record 
filed herein, it is submitted that the findings of the trial 
court are conclusive. 

Shelly vs. Westcott, 23 App. D. C., 135. 

Dower vs. Richards, 151 U. S., 658, 664-5. 

Neely Electric Co. vs. Browning, 25 App. D. 
C., 84, 87. 
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III. 

Appellees' names have been restored to the rolls 
of the Choctaw Nation and nothing remains 

TO BE DONE IN THEIR BEHALF IN CAUSE AT LAW No. 
50,033; THEREFORE, THE REVERSAL OF THE ORDER OF 
THE TRIAL COURT WOULD BE A VAIN THING FROM 
WHICH NO PRACTICAL RESULT CAN FOLLOW. 

It appears affirmatively from the words of the appel¬ 
lants in their affidavits attempted to be made a part of the 
record that the appellees' names have been restored to 
the rolls and their full rights given to them, or as stated 
in the affidavit of Charles H. Merillat, dated February 
5, 1909 (p. 18 record), 

“the Secretary of the Interior has issued orders 
for the restoration of Jacob D. Sumpter, and other 
Sumpters to the rolls in the Five Civilized Tribes 
with all their rights, the same as though never 
stricken therefrom, and nothing whatever now re¬ 
mains to be done." 

If we have the appellants' own statement that nothing 
whatsoever now remains to be done to secure appellees' 
their rights why do we have an appeal to this court which 
we are called upon to defend? Can appellants take the 
opinion of this court or of the court below into the courts 
of Oklahoma, where. appellees' reside and in a suit for 
fees for services rendered in case No. 50,033 at law in 
the Supreme Court of the District of Columbia, claim 
that the matter has become res ad judicata because of said 
opinion ? 

We submit that there is no substantial interest involved 
in this appeal. For the purposes of argument only, we 
may concede that the court below erred in permitting the 
withdrawal of the appellees from the proceeding insti- 
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tuted in their behalf. If this court reversed that decision 
the result would be to merely straighten out what might 
be termed a defective record in case No. 50,033 at law. 
There would be no necessity for appellants asking for a 
judgment as to the appellees, either from the standpoint 
of his legal costs or to secure for appellees the rights 
which were in issue in the suit. In the case of his costs 
he is entitled to same because judgment for a number of 
the relators has been entered against the respondent Gar¬ 
field. The rights of appellees have already been fully re¬ 
stored, as stated by appellants. Therefore the sole pur¬ 
pose of this appeal is the hope that appellants may secure 
some advantage over the regularly employed attorney 
for appellees in the event that suits are instituted by them 
to recover fees in the courts of Oklahoma. Whether this 
would be of any value to them cannot here be considered, 
for the question of the liability of these appellees for the 
payment of fees is not for this court to decide, and it 
would not seem proper for this court to pass any opinion 
whatsoever upon that question. 

Certain it is that the minor appellees have entered into 
a contract with the firm of Welborne & Dickerson (copy 
attached to appellees’ motion to withdraw, record, p. 11), 
through their legal guardian which was approved by the 
proper court January 30, 1908, whereby they agree 
pay to said attorneys a stated fee if they are successful 
in having the appellees’ rights restored “by any means 
they may pursue.” If appellees entered into a similar 
contract with the appellants, the forum for enforcing it is 
in Oklahoma in a suit upon the contract and not in this 
court. Therefore as the appeal only raises questions of 
the most frivolous character and amounts simply to a re¬ 
quest for an opinion upon the questions as to who is 
entitled to have his employment recognized by this court 
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and which employment is legally binding upon the ap¬ 
pellees, there is no substantial interest before the court for 
adjudication or settlement. 


IV. 

Even if the facts and merits of the controversy 

WERE HERE OPEN FOR REVIEW, WHICH THEY ARE 
NOT, THE RECORD PRESENTS NO ERROR, AND THE 
JUDGMENT BELOW WAS CORRECT. 

It is submitted that what has been above presented to 
the court effectually disposes of the present appeal; never¬ 
theless, without hereby waiving any or either of the fore¬ 
going propositions, but expressly insisting that there is 
nothing here calling for review by an appellate court, the 
judgment below was properly entered. 

If we are correct in the contention that affidavits ap¬ 
pearing in the transcript of record are in fact no part of 
the record and cannot be considered by this court, the 
record then consists simply of appellees’ motions and the 
order of court entered upon the motion of appellees, Jim 
Andy Sumpter and Scott Taylor Sumpter, to which order 
not even a general exception is noted, appellants only 
claiming a right of appeal. Granting, however, for the 
sake of argument, that the record showed a general excep¬ 
tion to the order of the court embodied in a bill of excep¬ 
tions, can it be said that the court below erred, as a matter 
of law, in permitting plaintiffs in a pending suit to with¬ 
draw from the same? That a plaintiff has the right to 
control his litigation at all stages of the proceeding is well 

settled. 


The client has a right to change his attorney at 
any stage of the proceeding, and without assign¬ 
ing any cause or reason for so doing, even though 
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an irrevocable power of attorney has been given. 
4 Cyc. 954-5, and cases cited. 

See also in re Paschal, 10 Wall., 483. 

If in any view of the case, the merits of the controversy 
as to the employment of appellants and W. W. Wright by 
the appellees is held to be before the court for review on 
the record herein, we submit that it clearly appears from 
the affidavits and exhibits filed in support of appellees' 
motions that W. W. Wright was the only attorney au¬ 
thorized to bring these mandamus suits for appellees. 

The claim of W. W. Wright to be the authorized at¬ 
torney for the minors, Jim Andy Sumpter and Scott Tay¬ 
lor Sumpter, is shown by the record to be based upon a 
contract entered into by Jacob C. Good, as Guardian of 
the Estates of" said Jim Andy Sumpter and Scott Taylor 
Sumpter with Welborne & Dickerson, which contract 
bears the approval of the County Judge. The claim of 
said Wright to be the attorney for Jacob D. Sumpter is 
based on a contract with said Jacob D. Sumpter, a copy 
of which appears in the record. 

The claim of Kappler & Merillat to be the authorized 
attorneys for appellees, Jim Andy Sumpter and Scott 
Taylor Sumpter, minors, is based upon an affidavit of 
one Chas. M. Fechheimer, who claims that he was em¬ 
ployed by Jacob C. Good, guardian for said minors, to 
bring a mandamus suit in behalf of said minors. No 
written contract of employment is alleged or exhibited, 
while on the other hand the affidavit of said Jacob C. 
Good, Guardian, which appears in the record, states: 

That he employed Welborne & Dickerson, and 
Howe & Wright to represent him as guardian of 
said children, in a suit to be instituted by them in 
the Supreme Court of the District of Columbia for 
the purpose of having said children restored to the 
Indian rolls. That affiant never employed any 
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other person, or attorney, or authorized any one 
to do so, to bring and prosecute said suits, or to 
represent him as guardian of said children in sell¬ 
ing to have said children restored on the Indian 
rolls; that said Welborne & Dickerson, and Howe 
& Wright, represent affiant as guardian of said 
children and the interest of said children, and are 
; authorized to take such action as they may think 
best in order to get said children’s names restored 
to the Indian rolls. That affiant never employed 
Chilion Riley, or Kappler & Merillat, or either of 
them, nor did he authorize any one else to employ 
them to bring and prosecute said suit on behalf of 
said children, or on behalf of affiant as guardian, 
or in any way to represent affiant as guardian of 
said children in getting the names of said children 
restored to the Indian rolls; that saijd Welborne & 
Dickerson and Howe & Wright, are the sole and 
only persons who are authorized, or have the right 
to represent said Sumpter children, or affiant as 
guardian, either by suit, or otherwise, for the pur¬ 
poses of having said children’s names restored to 
the Indian rolls. 

The claim of Kappler & Merillat that they are the au¬ 
thorized attorneys of Jacob D. Sumpter is based on a 
contract entered into on behalf of said Jacob D. Sumpter, 
who is an adult, by one John Sumpter, with Riley & 
Reeder, said John Sumpter claiming to act therein as the 
agent of said Jacob D. Sumpter, but his authority in that 
behalf is not otherwise shown. 

It is clearly apparent from an examination of the affi¬ 
davits and exhibits appearing in the record that the claim 
of Kappler & Merillat to represent appellees in suit No. 
50,033 at law, is without substantial foundation, where¬ 
as, on the other hand, the authority of W. W. Wright is 
clearly and conclusively shown. 

There is another insurmountable objection to the favor¬ 
able consideration of this case upon appeal by appellants 
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in the well settled principle of law which is applicable 
hereto, that it is within the sound discretion of the court to 
permit a case to be discontinued, or withdrawn, after it has 
been instituted, and entered upon the dockets of the trial 
court As will be seen by the order entered herein (page 
22 of the record) appellees were permitted to withdraw 
“that their rights may be considered and adjudicated in 
certain other pending causes heretofore filed by them.” 
In other words the court had before it two actions brought 
by the same parties against the same defendant, and ex¬ 
ercising his sound discretion in the matter, he permitted 
the discontinuance of the one case, and has authorized the 

% A’ 

prosecution of the other. Upon this question the Supreme 
Court of the Unite.d^tates has .held in Pullman Company 
vs. Central Trai^port&tiqn Company, (171 U. S. Page 146) 

From$th£se cas&j.’w.d gathm* that there must be 
some plain£ le^aFp’rejttfiice .'fbftlefendant to author¬ 
ize a denial of the..-motion .to discontinue; such 
prejudice must be other than the mere prospect of 
future litigation rendered possible by the discon¬ 
tinuance. If the defendants have acquired some 
rights which might be lost or rendered less efficient 
by the discontinuance, then the court, in the exer¬ 
cise of a sound discretion, may deny the application. 
Stevens v. The Railroads, 4 Federal, Rep. 97, 105. 
Unless there is an obvious violation of a funda¬ 
mental rule of a court of equity or an abuse of the 
discretion of the court, the decision of a motion for 
leave to discontinue will not be reviewed here. 

Following this ruling therefore, unless there is an obvious 

abuse of the discretion of the court his order is not subject 
to review but is final. 

In conclusion, it is submitted that the motion to dismiss 
should be granted; and in any event, the judgment below 
was correct. 

Sleman & Lerch, 
Attorneys for Appellees. 








